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One of the interesting features of the pres- 
ent discussion advocating a new bankrupt 
act, is the fact that for the first time in the 
history of the country such legislation seems 
to be demanded in the interests of the class 
of creditors rather than of debtors. The 
act of 1841 was a measure of benevolence 
passed in response to the clamors of debtors 
who had been ruined in the dark days of 1837 
and the following years, from which the 
creditor never realized,and never, in all prob- 
ability, expected to realize, any substantial 
benefit. fhe a .traction of the currency 
which followed the close of the civil war, 
naturally pinched snch of the public as hap- 
pened to he on the wrong side of the ledger, 
and the act of 1867 was passed, principally 
with a view of relieving their difficulties, al- 
though some distinct provisions were made 
for the protection of the creditors’ interests. 
The present conditions are far different. 
The country is prosperous. The debtor class, 
because of the prospect of easy payment and 
in the hope of further favors, are making no 
complaints ; at any rate, none loud enough to 
attract attention. And yet within three years 
after the exit of the old, bankrupt law amid 
the execrations of the business public, there 
is a widespread and very general demand for 
some legislation to replace it, which will ena- 
ble the creditor, upon certain contingencies, 
to have his debtor declared bankrupt and 
his estate distributed pro rata among his 
creditors. Many plans have been suggested, 
the details of which we reserve for future dis- 
cussion. None of them, however (though a 
majority seem to be framed in the interests 
of the creditor), take sufficient note, in our 
opinion, of the faults which rendered the law 
of 1867 a snare and a delusion, and lead to 
its repeal. The principal of these we con- 
ceive to be, (1) too great expense, which not 
unfrequently swallowed up the estate, and 
rendered the dividends unnecessarily attenu- 
ated; and (2) the lack of proper means for 
the investigation and setting aside of fraud- 
ulent conveyances and preferences. 
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The policy of a bankrupt law at all is one 
of the questions to which there are two sides. 
The arguments in its favor are too well known 
to need more than passing mention. They 
are based upon the idea that the insolvent 
debtor’s estate in strict equity belongs to his 
creditors, and that natural justice demands 
that it sheuld be distributed pro rata among 
them. All of which is undeniably true in 
theory, but has proved, both in this country 
and in England, to be a delusive ideality in 
practice,the fact being that the estate usually, 
instead of being distributed among the cred- 
itors, is distributed among the various 
court officers and their counsel. In En- 
gland, where the experience upon this 
matter is far more complete than ours, 
the entire abolition of their system has begun 
to be discussed. In a recent article contrib- 
uted to the Nineteenth Century, Lord Sher- 
brooke says: ‘*There are three grounds on 
which the adoption of a bankrupt law may be 
supported. The first is, to mitigate the cru- 
elty of the common law, which is now entirely 
obsolete; the second, the necessity of pun- 
ishing the failure of this particular contract 
in a manner quite different from the manner 
of treating all other contracts; * * * and 
the third, which consists in the machinery de- 
vised for makiag an equal division of the 
wreck of the property among the creditors. 
With regard to this last, we must observe that 
in bankruptcy, as in politics, those who wor- 
ship mere equality will generally find it a very 
expensive luxury. * * * * Symmetry 
is worshiped at the expense of substance, and 
the creditor is consoled for an unnecessarily 
meager dividend by the information that all 
his fellows have been mulcted in exactly the 
same proportion. But it may be said natural 
equity requires that the wreck of the estate 
should be divided among the creditors. What 
is the basis of this natural equity? It is no 
part of the contract. * * * * If I am 
asked what 1 would put in its place, I answer, 
without hesitation—Nothing. We have the 
common law of England purified from the 
barbarism of imprisonment for debt, and I 
can not see that we require anything more, 
except a measure, which the great facilities 
for communication make desirable on other 
grounds—a very considerable shortening of 
the Statute of Limitations. If you want o 
make or keep people honest, you should, 
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above all things, avoid putting severe and 
drastic remedies in the hands of the creditor. 
It is quite reasonable to trust a man for his 
wealth, his ability, his honesty or his indus- 
try; but every day’s experience shows us that 
nothing is so unsafe as to trust your money 
to the fear of disgrace or punishment. The 
effect of such a law would, I believe, be most 
salutary ; with nothing but the estate of the 
debtor to look to, there would be fewer bad 
debts; trade would be more safely, and there- 
fore more profitably managed ; and the ridic- 
ulous notions as to the peculiar wickedness 
alternately imputed to borrowers and lenders 
would be once and forever exploded. * * * 
It is better that debts should be paid unequal- 
ly, than that the property should be destroyed 
in the effort to ascertain an equality which 
yields a purely metaphysical and imaginary 
satisfaction to the thirsty creditor.’’ 

All of this is worthy of the greatest con- 
sideration, and is quite as applicable to the 
condition of affairs in this country as in 
England. 





A writer in the September number of the 
American Law Review, in discussing the 
Guiteau case, makes some rather startling 
suggestions concerning the punishment for 
attempts, and the defense of insanity in capi- 
tal cases. He calls attention to the fact that 
the essence of a crime is the evil motive by 
which the accused is actuated at the time of 
its commission, and that the intent is the 
same whether the result is the accomplish- 
ment of the criminal’s wishes or a foiled at- 
tempt. That, as the criminal deserves no 
eredit for his failure to accomplish his pur- 
pose, therefore he ought not to derive any 
benefit for it and should, in justice, be pun- 
ished to the same extent for an attempt as 
for the crime itself. 

We hardly know whether to agree with this 
view or not. It is a question to which there 
are two sides, and in such a case, we confess 
that our instincts are apt to place us in the 
ranks of conservatism. 





As to insanity as a defense in capital cases, 
he thinks it ought to be abolished. ‘Capital 
punishment differs from other forms of pun- 
ishment in that it is no part of its aim to 
work any reformation in the criminal.”’ 





* * * * 


‘In capital cases the only aim 
of the law is to destroy the offender, and re- 
move by his death a danger to society which 
can be removed in.no other way. The dan- 
ger to society from an insane murderer is at 
least as great as from a sane murderer, 
and society has as much need of pro- 
tection in the one case as in the 
other. If it is vain to hope that the sane mur- 
derer who is open to the effects of milder 
penalties can be rendered harmless while he 
lives, it is still more so in the case of an in- 
sane murderer, upon whom milder penalties 
would have no effect.’’ This reads like a dis- 
guised argument for the abolition of capital 
punishment. 

Though, for our part, we can not see that, 
taken in all its completeness of meaning, 
it is not a very good suggestion. Of course 
it is contrary to precedent, and is revolting to 
refined sensibilities to execute insane crimi- 
nals, and it is not likeiy that such an altera- 
tion will ever be made in our criminal laws. 
But, notwithstanding the idea is open to the 
charge of brutality, we think that it would be 
far better than the present weak and bungling 
system by which the most dangerous crim- 
inals are so frequently turned loose upon so- 
ciety. 





—————— 3 —________—_ — —— 


DELIVERY AND ACCEPTANCE OF 
DEEDS. 





That the mere signing and sealing of a deed 
imparts no validity to the instrument is well 
known, and it is a familiar principle of the 
law of real property,that delivery of the deed 
is necessary, in order to pass the title from 
the grantor to the grantee. ‘This principle 
has been enunciated again and again in most 
of the States.! It is equally familiar law, 


1 Younge v. Guilbeau, 8 Wall. 686; Frisbie v. Me. - 
Carty, 1 Stew. & P. 56; Miller v. Physiek, 24 Ark. 
224; Fitch v. Buneh, 30 Cal. 208; Merrills v. Swift, 18 
Conn. 261; Oliver v. Stone, 24 Ga. 63; Fletcher v. 
Mansur, 5 Ind. 267; Whitaker v. Miller, 83 Ill. 381; 
Mitchell v. Skinner, 17 Kan, 565; Mughes v. Eastern, 
4 J.J. Marsh.573; Carey v. Dennis, 18 M4. 1; Brown 
v. Brown, 66 Me. 316; Berkshire Fire Ins. Co. v. Stur- 
gis, 13 Gray, 178; Heffron v. Flannigan, 87 Mich. 274; 
Green vy. Yarnall, 6 Me. 826; Davis vy. Lumpkin, 57 
Miss. 506; Patrick v. McCormick, 10 Neb. 15; Craw- 
ford y. Bertholf, Sax. (N. J.) 458; Hammell v. Ham- 
mell, 19 Ohio, 17; McPherson v. Featherstone, 87 
Wis. 632; Dikes y. Miller, 24 Tex. 417. 
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that the acceptance of the deed by the grantee 
is as essential as its delivery by the grantor. 
The title will not pass, unless the grantee has 
assented to receive the deed.* Inasmuch as 
the deed has no validity until it has been ac- 


_cepted as well as delivered, it is held that the 


grantee must accept before the rights of third 
parties have intervened, or the title passes 
subject to the rights of such parties.* To 
make delivery of the deed, it is not necessary 
that there should be any particular form or 
ceremony, ner that the deed should »e act- 
ually handed over by the grantor to the 
grantee. The question of delivery is always 
one as to the intention of the parties. It 
may be effected by words without acts, or by 
acts without words,or by both acts and words.* 
In a recent case, decided by the Supreme 
Judicial Court of Massachusetts, it is said: 
‘It is not necessary, as between the parties 
themselves, even when both are present, that 
the deed should be placed in the actual cus- 
tody of the grantee, or of his agent. It may 
remain with the grantor, and it will be good, 
if there are other acts and declarations suf- 
ficient to show an intention to treat it as de- 
livered.5 Ina case in the New Jersey Court 


2Fadger v. Eisensmidt, 29 Tenn. 567; Corbett v. 
Norcross, 85 N H. 99; Bell v. Farmers’ Bank, 11 
Bush (Ky.) 84; Fonda v. Sage, 46 Barb. 109; Ste- 
phens v. Buffalo, etc. R. Oo., 20 Barb. 332; Daniel v. 
Holmes, 38 Me. 172; White v. Bradley, 66 Me. 254; 
Leppock v. National Union Bank, 32 Md. 136; Dikes 
v. Miller, 24 Tex. 423; Union Mut. Life Ins. Co. v. 
Campbell, 95 Ill. 267; Merrills v. Swift, 18 Conn. 261; 
Comer v. Baldwin, 16 Minn. 172; Kearney v. Jef- 
ries, 48 Miss. 343; Rogers v. Carey, 147 Mo. 232; 
McGehee v. White, 31 Miss. 41; Dikes v. Miller, 24 
Tex. 417; Cooper v. Jackson, 4 Wis. 537; Mitchell 
v. Ryan, 3 Ohio St. 377. 

3 Foster v. Beardsley Scythe Co., 47 Barb. 505; 
Bell v. Farmers’ Bank, 11 Bush (Ky.) 34; Tuttle v. 
Turner, 28 Tex. 759; McPherson vy. Featherstone, 37 
Mo. 632; Johnson v. Farley, 45 N. H. 505; Derry 
Bank v. Webster, 44 Ib. 268; Samson v. Thornton, 
3 Mete. (Mass.) 275; Hedge v. Drew, 12 Pick, 141; 
Day v. Griffith, 15 Iowa, 104; Goodsell v. Stinson, 7 
Blackf. (Md.) 487; Parmalee vy. Simpson, 5 Wall. 81; 
Cooper v. Jackson, 4 Wis. 537; Boody v. Davis, 20 N. 
H., 140. 

4 Cannon v. Cannon, 26 N. J. Eq. 319; Den v. Farley, 
21 N. J. Law, 285; Gunnell v. Cockerill, 84 Ill. 219; 
Wall v. Wall, 30 Miss. 91; Stevens v. Hatch, 6 Minn. 
64 (Gil. 19); McCoy v.Hill,3 Marsh.( Ky.) 375, Duer v. 
James, 42 Md. 492; Carson v. Phelps, 40 Md. 73; 
Tucker v. Allen, 16 Kan, 312, 319; Welborn v. 
Weaver, 17 Ga. 267; Dearmond vy. Dearmond, 10 Ind. 
191; McClure v. Colclough, 17 Ala. 89; Newton v. 
Beales, 41 Iowa, 334; Bogie y. Bogie, 35 Wis. 659; 
Dukes v. Spangler, 85 Ohio St, 616; Warren v. Swett, 
31 N. H. 382; Farrar v. Bridges, 5 Humph. 411. 

5 Regan v. Howe, 121 Mass. 424. 





of Chancery, the vice-chancellor, upon this 
same subject, said, that delivery might be 
made ‘‘though the deed remained in the cus- 
tody of the grantor. Thus, if both parties 
are present when the usual formalities of ex- 
ecution take place, and the contract is fully 
carried out, and nothing remains to be done 
except the empty ceremony of passing the 
deed from the grantor to the grantee, the law 
regarding the substance, and disregarding 
mere form, will adjudge the title has passed 
to the grantee, and that the deed is good and 
valid to him, though it should remain in the 
custody of the grantor. However, in cases 
where there is not an actual transfer of the 
deed, it must satisfactorily appear, either 
from the circumstances of the transaction or 
the acts or the words of the grantor, that it 
was his intention to part with the deed and 
put the title in the grantee ;’’* and the doc- 
trine that the retention of the deed by the 
grantor is not inconsistent with a delivery of 
the instrument is sustained by the authori- 
ties.? Ina case in Georgia it was held that if 
the deed was signed and sealed, and declared 
in the presence of attesting witnesses to be 
delivered as his deed by the grantor, the de- 
livery was effectual, provided there was noth- 
ing to qualify, notwithstanding the grantee 
was not present, nor any one on his behalf, 
and the deed remained under the control of 
the grantor. In an early case it was held, 
in England, that where the deed was signed in 
the presence of the parties, but was left be- 
hind by them in the place where it was signed, 
this was as effectual as a goo delivery, 
though no actual delivery took place. 

In a case in Maine, where both parties were 
present at the execution of the instrument, 
but after its execution the grantor picked up 
the deed and carried it off with him,.it was 
held that there was no delivery, notwithstand- 
ing the fact that the grantor was bound to 
make the conveyance.” 

In an Alabama case it was held that a deed, 


6 Cannon v. Cannon, 26 N. J. Eq. 319. 

7Canning v. Pinkham, 1 N. H. 353; Folly v. Van- 
tuyl, 9 N. J. Law, 193; Souverbye v. Arden. 1 Jobns. 
Ch. 240; Moore v. Hazleton, 9 Allen, 102, 106; Wall v. 
Wall, 30 Miss. 91; Dearmond v. Dearmond, 10 Ind. 
1913 Hart v. Rust, 46 Tex. 556; Ledgerwood v.Gault, 
2 Lea, 643; Farrar v. Bridges, 5 Humph. 411. 

8 Rushin v. Shields, 11 Ga. 636. 

9 Shelton’s Case, Cro. Eliz. 7. 

1 Woodman v. Coolbroth, 7 Me. 181. 
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left by the grantor with the attorney who drew 
it for registration, or taken by the vendor to 
be handed to the clerk for registration, had 
been sufficiently delivered. In a Kentucky 
case it was ruled that proof that the deed 
was signed and attested, and left on the table 
without delivery to any person, was not suf- 
ficient evidence of a delivery.12_ In Pennsyl- 
vania it was held that where the grantor exe- 
cuted and acknowledged the deed, and then 
left it with the officer without instructions,the 
delivery was absolute.1* In a recent Michi- 
igan case, where a husband had executed a 
deed to his wife for the purpose of having her 
exhibit it to his creditor to induce him to 
grant an extension, and had deposited it with 
his other papers in the house where she had 
access to it, to make use of it for the pur- 
pose for which it was made, it was held that 
the legal control of the instrument must be 
regarded as having been delivered to her, and 
that this constituted a delivery in law.* In 
Illinois it was lately held, the grantor having 
left the deed to be recorded, and when re- 
corded to be forwarded to the grantee, that 
there was no delivery until the time of mail- 
ing. And ithas been held that depositing a 
deed for record is a delivery of it.2® Also, 
that the execution of a deed in the presence 
of an attesting witness is sufficient evidence 
from which to infer a delivery.17 Where a 
deed has been recorded and acted upun by 
mntual concurrence of grantor and grantee, 
that amounts to a delivery; and the fact that 
it was originally made without the knowledge 
of the latter, and not manually delivered to 
him, is regarded as of no importance.4* To 
constitute a delivery of the deed, it is neces- 
sary that the grantor should part with the 
possession of the instrument, or with the 
right to retain it in his possession. There 
can be no delivery in the absence of one or 
the other of these two requisites.19 Wheth- 


ll Burt v. Cassety, 12 Ala. 374. 

12 Hughes v. Eastern, 4J.J. Marsh. 573. 

18 Blight v. Schenck, 10 Pa. St. 285. 

14 Gage v. Gage, 36 Mich. 229. 

6 Partridge v. Chapman, 81 II}. 137. 

16 Shaw v. Hayward, 7 Cush. 170. 

17 Moore vy. Hazleton, 9 Allen, 102, 106, and cayes 
there cited. 

18 Jackson vy. Cleveland, 15 Mich. 94; Gould v. Day, 
94 U. 8. 412. 

19 Gould v. Day, 94 U. 8S. 412; Berry v. Anderson, 22 
Ind. 36; Rutledge v. Montgomery, 30 Ga. 899; Stinson 
y. Anderson, 96 Lil. 373; Eckman y. Eckman, 56 Pa. 





er there has been a delivery or not, 
is a mixed question of law and fact. What 
facts constitute a delivery in law being a ques- 
tion for the court, the jury is to find the ex- 
istence or non-existence of the facts.2° A 
deed in the possession of the grantee is pre-' 
sumed to have been delivered, possession be- 
ing prima facie evidence of delivery.?? 
Convincing and clear evidence is necessary 
to rebut this presumption.?? It has been held 
that where the grantor is as much, or more, 
interested in the execution, or preservation, 
of a deed than the grantee, the fact that it is 
found in his possession is no presumption 
against the idea that delivery was intended at 
the time of execution.7> And it has been 
held that non-delivery of the deed will not be 
presumed from the fact that the deed re- 
mained in the possession of the grantor sev- 
eral months after it had been recorded.” It 
has also been held that the recording of a 
deed is prima facie evidence of its delivery. 
In Missouri it is said that a delivery may be 


St. 269; Brown v. Brown, 66 Me. 316; Burton v.Boyd, 
7 Kan. 17: Younge v. Guilbeau, 3 Wall. 636; Duer v. 
James, 42 Md. 492; Withersv. Jenkins, 6S. C. (N.5.) 
124; Kirkman v. Bank of America, 2 Coldw. (Tenn.) 
397; Cook v. Brown, 34 N. H. 460, 475; Elmore v. 
Marks, 39 Vt. 588. 

20 Den vy. Farlee,21 N. J. Law,279; Jones v.Swayze, 
42N. J. Law, 279; Cocks v. Simmons, 57 Miss. 183; 
Somers v. Pumphrey, 2 Ind. 231; Dearmond y. Dear- 
mond, 10 Ind. 191; Howell v. Leith, 39 Ga. 180; Gre- 
gory v. Walker, 38 Ala. 26; Hurlburt v. Wheeler, 40 
N. H. 78; Thompson v. Jones, 388 Tenn. 574; Lindsay 
v. Lindsay, 11 Vt. 621. 

21 Berry v. Anderson, 22 Ind. 231; Black v. Thorn- 
ton, 30 Ga 361; Roberts v. Swearingen, 8 Neb. 363; 
Green vy. Yarnall, 6 Mo. 326; Morris v. Henderson, 
37 Miss, 492, Black vy. Shreve, 13 N. J. Eq. 455; Den 
v. Farlee, 21 N. J. Law, 280; Benson v. Wolverton, 
2 McCarter, 158; Tunison vy. Chamblin, 88 Ill. 378; 
Reed v. Douthit, 62 Il]. 348; Rhine v. Robinson, 27 
Pa. St. 30; Ward v. Lewis, 4 Pick. 520; Chandler v. 
Temple, 4 Cush. 285; Fireman’s Ins. Co. v. MeMil- 
lan, 29 Ala. 147; Dawson v. Hall, 2 Mich. 390; Games 
v. Stiles, 14 Pet. 322; Carson v. Phelps, 40 Md. 78; 
Patterson vy. Snell, 67 Me. 559; Billings v. Stark, 15 
Fla. 297; Tuttle v. Turner, 28 Tex. 759; McEwen v. 
Frost, 1 Sneed, 186; Collins v. Bankhead, 1 Strob. 28. 

22 'Tunison v. Chamblin, 88 Ill. 378. ; 

% Blakemore v. Brynside, 7 Ark. 505; Dyerv. Bean, 
15 Ark. 538, 

2% Howard v. Patrick, 88 Mich. 795. 

2% Gilbert v. North American Fire Ins. Co., 23 
Wend. 48; Jackson vy. Perkins, 2 Wend. 308; Union 
Mutua! Life Ins. Co. v. Campbeil, 95 Ill. 267; Himes 
v. Keighblingher, 14 Ill. 469; Boardman vy. Dean, 34 
Pa. St. 252: Chess v. Chess,1 P. & W. 32; Harwood 
y. Steel, 4 Phila. 88; Leppock v. National Union 
Bank, 32 Md. 136; Knolls v. Barnhart, 71 N. Y. 474; 
Berkshire Mutual Fire Ins. Co. vy. Sturgis, 13 Gray,178. 

26Gorman y. Stauton, 5 Mo. 585; Pearce v. Dan- 
forth, 13 Mo. 360. . 
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inferred from leaving a deed for record.?° 
In a case in California it is said that the re- 
cording of a deed is not evidence of a deliv- 
ery, unless the deed comes from the hands 
of the grantor, or some one claiming through, 
or under, him.?7_ In Michigan it has been 
held that it is a sufficient delivery of a deed 
if the grantor, intending thereby to give it 
effect, leaves it with the conveyancer to be 
delivered to the grantee.2* In a more recent 
case in the same State, where a grantor who 
had executed to his son a deed of land, which 
the latter occupied, promised to record the 
same and send it to him, but kept it in his 
own possession until his death, four years af- 
ter, the evidence being conflicting as to 
whether he ever meant to record the deed, it 
was held that there had been no delivery.”% 
In a case in New Jersey, where the grantor 





| 
| 


of a voluntary deed had directed the scriv- | 


ener to have it recorded, and had paid the 
recording fees to him, Chancellor Zabriskie 
nullified the deed upon the ground that there 
had been no delivery to the child in whose 
favor it was made, nor to any person for the 
child. But in Iowa it was held that where a 
deed from the father to a child was absolute 
in form and beneficial in effect, and*the 
father voluntarily caused the same to be re- 
corded, this was in law a sufficient de- 
livery and passed the title.*! And it is well- 
settled that the law makes stronger presump- 


tions in favor of the delivery of deeds in | 


cases of voluntary settlements, especially 
when made to infants, than in the ordinary 
cases of bargain and sale.°? The registra- 
tion of a deed is regarded as prima facie evi- 
dence of a delivery.** And delivery has been 
presumed from the acknowledgment of the 


27 Barr v. Schroeder, 32 Cal. 610. 

28 Thatcher y. St. Andrews Church, 37 Mich, 264. 

2% Burnett v. Burnett, 40 Mich. 361. 

30 Armstrong vy. Armstrong, 19 N. J. Eq. 358. 

31 Cecil v. Beaver, 28 lowa, 241. 

32 Broughton vy. Broughton, 1 Atkins, 626; Claver- 
ing v. Clavering, 2 Vernon, 473; Johnson v. Smith, 1 
Vesey, 314; Souverbye v. Arden, 1 Johns. Ch. 256; 
Bunn,v. Winthrop, 1 Johns. Ch. 336; Bryan v. Walsh, 
2 Gilm.'557; Masterson vy. Cheek, 23 Ill. 72; Reed v. 
Douthit, 62 Ill, 352. 

33 Thompson vy. Jones, 38 Tenn. 574; McEwen vy. 
Troost, 38 Tenn. 186; Corley v. Corley, 42 Tenn. 520; 
Mitchell vy. Ryan, 3 Ohio St. 377; Hoffman v. Mack- 
all, 5 Ohio St. 124; Hammell vy. Hammell, 19 Ohio, 17; 
Mallett v. Page, 8 Ind. 364; McNeely v. Rucker, 6 
Blackf. 891; Taylor v. McClure, 28 Ind. 39; Yen Eyck 
v. Perkins, 2 Wend. 308; Gilbert v. North American 
Ins. Co., 28 Wend. 43; Welborn v. Weaver, 17 Ga. 267. 








| deed.34 In other cases it is said that the ac- 


knowledgment and registration of the deed 
afford presumptive evidence of a delivery.® 
In Massachusetts it is held that the appear- 
ance of a deed on record does not operate as 
a delivery, nor supersede the necessity of 
proof of a delivery. In New York it has 
been said that executing and causing a deed 
to be recorded is not a delivery of it.*7 But 
in Texas it is held that the registration . 
of a deed is a constructive delivery of 
it. And in California it is said that 
the grantor by the execution and ac- 
knowledgment of the deed admits its deliv- 
ery.°? But the presumption as to a delivery, 
afforded by the registration of a deed, is over- 
thrown by proof that the grantee had no knowl- 


| edge of its existence.“ A deed takes effect, 


not from its date, but from the time of its de- 
livery.*4 And the time of delivery may be 
shown by parol, the rule excluding parol evi- 
dence, to affect that which is written, not 
being infringed by the admission of such evi- 
dence, for the purpose of showing that the 
instrument was void for want of delivery and 
acceptance.*? In the absence of evidence to 
the contrary, the time of delivery is presumed 
to have been the same with the date of the 


% McConnell v. Brown, Lit. Sel. Cas. 466; Ford ¥. 
Gregory, 10 B. M. 180; Den v. Farley, 21 N. J. Law, 
280, 285. 

% Bullett v. Taylor, 34 Miss. 708; Ingraham vy. 
Grigg, 18 S. & M. 22; Stewart v. Redditt, 3 Md. 67; 
Warner v. Hardy, 6 M1. 525; Hutehins v. Dixon, 11 
Md. 40; Phelps v. Phelps, 17 Md. 133; Craven v. 
Craven, 38 Lowa, 471; Robinsen v. Gould, 26 Lowa, 
89; Riglerv. Cloud, 14 Pa. St. 361; Kille v. Ege, 79 
Pa. St. 15. See Arthur v. Anderson, 98. C. (N. 8.) 
249. 

36 Hawkes v. Pike, 105 Mass. 560; Parker v. Hill, 8 
Met. 447; Samson v. TRornton, 3 Met, 275. 

37 Eames v. Phipps, 12 Johns. 418. 

38 Holliday v. White, 33 Tex. 460. 

39 Bensley v. Atwill, 12 Cal. 231. 

# Younge v. Guilbeau, 8 Wall. 636; Kingsbury v. 
Burnside, 58 Ill. 310; Hayes v. Davis, 18 N. H. 500. 

4l Clayton’s Case, 5 Co. 1; Ozkey v. Hicks, Cro. 
Jac. 263; Steele v. March, 4 B. & C. 272; United States 
v. Lebarron, 19 How. 73; County of Calhoun v. Am. 
Emigrant Co., 93 U. 8S. 124; Henloy v. Wilson, 77 N. 
C. 216; Solomon v. Evans, 3 McCord, 274; Loubat v. 
Kipp, 9 Fla. 60; Love v. Wells, 25 Ind. 503; Egery v. 
Woodward, 56 Me. 45; Gulf R. Co. v. Owen, 8 Kans.. 
409; Harrison v. Andrews, 18 Kans. 535; Barncord 
v. Kuhn, 36 Pa. St. 383; Roberts v. Swearingen, 8 
Neb. 363; Tuttle v. Turner, 28 Tex. 759; Fish v. 
Gordon, 10 Vt. 288; Shep. Touchstone, 72. 

42 Leppock v. Nat. Union Bank, 32 Md. 186; Fowle 
v. Coe, 63 Me. 245; Porr v. Larabee, 58 Me. 543; Cook 
vy. Knowles, 38 Mich. 316; Solomon y. Evans, 3 Me- 
Cord, 274. 
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deed.*® Where the date of the acknowledg- 
ment is subsequent to the date of the deed, 
delivery is presumed to have been made at 
the time of acknowledgment.“ But in IIli- 
nois delivery is presumed to have been made 
on the day the deed bears date, even though 
the date of the acknowledgment is subsequent 
thereto.“ In Michigan a deed was not ac- 
knowledged until after the death of the 
_ grantee, and the court held that it would be 


presumed that delivery had been previously 


made.‘ . 

A deed by husband and wife for the lands 
of the latter must be delivered before the 
death of the wife.*’ The consent of a mar- 
ried woman to the delivery of a deed, executed 
by her, is evinced by her acknowledgment ; 
and this is the only way in which her consent 
can be exhibited. A deed executed and ac- 
knowledged by a commissioner, appointed by 
decree to sell and convey land, was said to be 
delivered when the court confirmed his report 
of sale and conveyance.*® And it is settled 
that a deed may be delivered to a third per- 
son for the use of the grantee, without any 
specific authority from the latter.°° And the 
delivery of a deed in escrow must be to a third 
person; for if made to the grantee, it takes 
effect at once, notwithstanding it was deliv- 
ered conditionally.°1 And if a deed is de- 


# Clark v. Akers, 16 Kans. 166; Babbitt v. Johnson, 
15 Kans. 252; Sweetsser v. Lowell, 33 Me. 446; Fowle 
v. Coe, 63 Me. 245; Robinson v. Wheeler, 25 N. Y. 
252; Huber v. Diebold, 25 N. J. Eq. 171; Masterson 
v. Marshall, 5 Dana, 417; Hall v. Benner, 1 P. & W. 
402; Deininger v. McConnell, 41 Ill. 228. 

4% Loomis v. Pingree, 42 Me. 299; County of Henry 
v. Bradshaw, 20 Lowa, 355; Blanchard v. Tyler, 12 
Mich. 339; Johnson vy. Moore, 28 Mich. 3; Clark v. 
Akers, 16 Kans. 166. 

4% Jayne v. Gregg, 42 [J]. 413, 416; Blake v. Fash, 44 
Il. 302; Hardin v. Osborne, 60 Ill. 93. 

4% Eaton vy. Trowbridge, 38 Mich. 454. 

47 Shoenberger vy. Zook, 34 Pa. St. 24; Shoenberger 
vy. Hackman, 37 Pa. St. 87. ’ 

4 Devorse vy. Snider, 60 Mo. 235. 

4 Cocks v. Simmons, 57 Miss. 183. 

® Verplank v. Sterry, 12 Johns. 536; Church v, 
Gilman, 15 Wend. 656; Brown vy. Austen, 35 Barb. 
$41; Sbrader v. Bonker, 65 Barb. 608; Welborn y. 
Weaver, 17 Ga. 267; Tibbals v. Jacobs, 31 Conn. 431; 
Graham v. Lambert,5 Humphb. 595. 

51 Co. Litt., 36; Thoroughgood’s Case,9 Reporter, 
187; Whyddon’s Case, Cro. Eliz. 520; Blunden y. Wood, 
Cro, Jac. 85; Holford y. Parker, Hobert, 248; Si- 
monton’s Estate, 4 Watts, 180; Vorheis v. Kitch, 8 
Phil. 554; Gilbert y. North American Fire Ins. Co., 
23 Wend. 48; Jordan y. Pollock, 14 Ga. 145; Worrall 

‘vy. Munn, 5 N. Y. 229; Braman y. Bingham, 26 N. Y. 
483; Foley v. Cowgill, 5 Black. 18; State v. Chrisman, 
2 ind. 126; Wright v. Shelby, 16 B. Mon. 5; Fireman’s 





posited in escrow, and is improperly delivered 
to the grantee, the condition upon which it 
was to be delivered up not having been per- 
formed, no title will pass, as the delivery is 
not that of the grantor.52 When a deed is 
delivered in escrow, and either party dies be- 
fore the condition is performed, the condition 
being afterwards performed, the deed is valid, 
and relates back to the time of the first deliv- 
ery.°> And whenever it is necessary to pro- 
tect the rights of the parties, not merely 
against the death of the grantor, but also 
against future disabilities or intervening 
claims, equity requires that the second deliv- 
ery shall relate back to the first.>* It is set- 
tled that a deed will not take effect, although 
left in the hands of the grantee after its exe- 
cution, if it is so left solely for the purpose of 
transmission to a third party, in whose hands 
it is to remain until the performance of the 
conditions upon which it is to be delivered up 
to the grantee.” Ina recent case in Massa- 
chusetts, where the grantor executed a deed 
and left it with the scrivener, to be delivered 
to the grantee upon the performance of cer- 
tain conditions, and the conditions having 
been fully performed, the scrivener had given 
the deed to the grantor upon his declaring 
that he took it to deliver it to the grantee, 
the facts were held to warrant a finding that 
there had been a delivery, although the grant- 
or denied all the facts. It was said ‘‘the de- 
struction or detention of the deed by the 


Ins. Co. v. McMillan, 29 Ala. 147; Fairbanks v. Met- 
calf, 8 Mass. 288; Ward v. Lewis, 4 Pick. 52u; Ha- 
good v. Harley, 8 Rich. 325; Ordinary y. ''hatcher, 41 
N.J. L. 403; Graves v. Tucker, 10 8. & M.9; Den v- 
Partee,2 Dev. & Bat. 530; Dawson vy. Hall, 2 Mich. 
390; McKean v. Massey, 6 Kans, 122. 

52 Black vy. Shreve, 13 N. J. Eq. 455; Titus v. Phil- 
lips, 18 N. J. Eq. 541: Pratt v. Holman, 16 Vt. 630; 
Blight v. Schenk, 10 Pa. St. 293; Everts v. Agnes, 4 
Wis. 356; 8. C., 6 Wis. 457; Patrick v. McCormick, 10 
Neb. 1; Cotion v. Gregory, 10 Neb. 125; Harkreader 
v. Clayton, 56 Miss. 383; Nichols v. Nichols, 28 Vt. 
228; Smith v. 8. Royalton Bank, 82 Vt. 341; Wheel- 
right v. Wheelright, 2 Mass, 452; Berry v. Anderson, 
22 Ind, 36; Abbott v. Alsdorf, 19 Mich. 157. 

% Kirkman v. Bank of America, 2 Cold, 897; Bre- 
vard v, Neely, 2 Sneed, 164; Hunter v. Hunter, 17 
Barb. 25; Russell v. Rowland, 6 Wend. 666;. Cook’s 
Adm’r v. Hendricks, 4 Mon, 502. 

‘4 Wheelright v. Wheelright, 2 Mass, 446; Foster v, 
Mansfield, 3 Met, 412; Frost v. Beekman, 1 Johns. 
Ch, 288; Whitfield v. Harris, 78 Miss, 710; Simpson y. 
MeGalthery, 62 Miss. 723. 

5% Rhodes v, School District, 30 Me, 112; Steel v, 
Miller, 40 Lowa, 406; Gilber vy. North American Fire 
Ins. Co., 28 Wend. 43; Braman v. Bingham, 26 N. Y. 
83; People v. Bostwick, 32 N. Y. 445, 
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grantor, after such delivery, can not divest 
the grantee’s estate.’’°® : 

In a late Michigan case it was held that a 
mandamus did not lie at the suit of a grantee, 
to compel a register of deeds to record a deed 
delivered to him in escrow, and withheld at 
the order of the grantee.*’ It is settled that 
a deed may be delivered to a third person, to 
take effect upon the death of the grantor. 
In some cases it is said,such a delivery is 
good, provided the grantor did not retain any 
control over the instrument. But in Vermont 
it was held that a deed®® could take effect on 
the death of the grantor, although he had de- 
livered it to a third person to give to the 
grantee at his death, unless he otherwise di- 
rected. And itis held that where a deed 
shows upon its face that it was intended to 
be .executed by several persons jointly, so 
that all should be bound, an execution 
and delivery by some of the parties only is 
incomplete, and does not bind them.*! As to 
the acceptance of a deed by a grantee, it is 
held that assent may be presumed, provided 
itis beneficial to the interests of the grantee. ® 
A guardian is authorized to accept delivery 
of a deed for his ward. But the reception 
and retention of a deed, it has been said, does 
not conclusively show acceptance.™ 

Henry Wave Rocers. 


56 Regan v. Howe, 121 Mass. 424. 

57 People v. Curtis, 43 Mich, 723. 

58 Latham vy. Udell, 38 Mich. 238; Howard v. Pa 
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Hamilton Mutual Ins, Co., 29 Conn. 71; Merrill vy. 
Meachum, 5 Day, 346; Davenport v. Whistler, 46 
Towa, 287; Maloney v. Bewley, 10 Heisk. 642; Peavey 
y. Tilton, 18 N. H, 183; Johnson y. Farley, 45 N. H. 
505; Wall v. Wall, 80 Miss. 91; Renfro v. Harrison, 10 
Mo, 411. 

63 Barney v. Seeley, 88 Wis. 381. 
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ESTOPPEL AS A PROTECTION FOR A 
PURCHASER FOR VALUE WITHOUT 
NOTICE. 





In deciding an intricate case of Keate v. 
Phillips, arising out of the Dimsdale forgeries, 
Vice-Chancellor Bacon seems to have taken a 
somewhat novel view of the application of the 
doctrine that innocent parties with conflicting 
claims have a right, as among themselves, to’ 
insist upon any legal advantage which they 
may respectively have the luck to possess. 
Three innocent parties, who had all been 
cheated, brought forward conflicting claims 
to the same parcel of land. (1) The plaint- 
iffs, whose claim was foremost in order of 
time, claimed under a fraudulent mortgage of 
a fictitious lease for years of the land; and 
they claimed upon the ground that Tait, the 
maker of the fraudulent mortgage, was an 
agent and accomplice of Dimsdale; and that, 
at the time of bringing -the action, the legal 
estate in the lands had got into the hands of 
one Moore upon trust for Dimsdale. They 
therefore contended that Dimsdale was bound, 
on acquiring the power so to do, to give ef- 
fect to the pretended assurance of his agent. 
(2) The defendant, Phillips, whose claim 
came second in order of time, also claimed 
under a fraudulent mortgage of a fictitious 
lease of the land; but his claim differed from 
that of the plaintiffs in this, that Phillips’ 
mortgage was an under-lease purporting to be 
made by Moore, who, as above mentioned, 
afterwards did actually acquire the legal es- 
tate, thus enabling Phillips to contend that 
he had, by Moore’s underlease, acquired an 
estate by estoppel, which was ‘“‘fed’’ and 
turned into an estate in interest as soon as 
the true legal estate got into Moore’s hands. 
(3) The claim of the defendants, McStephens 
& Co., came last in order of time, but it had 
the great advantage of resting upon no fic- 
tions. They claimed under an equitable 
mortgage created by deposit of the genuine 
title deeds, accompanied by a memorandum 
of charge made by Moore after that he had 
acquired the legal estate. Being forced to 
decide between these claims, the Vice-Chan- 
cellor held that the equitable mortgage of 
MeStephens & Co. was entitled to rank first; 
and, as the value of the lands was insufficient 
in full to satisfy this charge, it was unneces- 
sary to pronounce any formal decision be- 
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tween the respective claims of the plaintiffs 
and Phillips. 

We find no difficulty whatever in following 
the Vice-Chancellor in the strictures which he 
passed upon the claim of the plaintiffs, the 
first claimants. No doubt, their contention 
was unanswerable, as against Dimsdale, sup- 
posing Tait to have been Dimsdale’s agent ; 
but they were urging it, not against Dimsdale, 
but against somebody else who had nothing 
to do with him. As the Vice-Chancellor put 
it, Dimsdale’s fraud might give rise to a per- 
sonal claim against him, but did not touch 
the estate—i.e., bind the land in whosesoever 
hands it might be. 

But in respect of the claim made by the de- 
fendant Phillips, we find much greater diffi- 
culty in following the judgment of the Vice- 
Chancellor. Phillips claimed that, by the 
strict rules of law, which ex vi termini must 
settle the whereabouts of the legal estate, he 
was actually possessed of a legal estate for a 
term of years in theland, which he had pur- 
chased without fraud or notice of fraud, and 
for valuable consideration; and he con- 
tended that no one had a right to disturb his 
possession. Granting his premises, we do 
not know how to avoid his conclusion. 
For it is impossible at law to disturb the true 
owner of the legal estate; and it is equally 
impossible in equity to disturb a purchaser 
for value without notice. The learned coun- 
sel for the other claimants did, indeed, con- 
tend at great length that the doctrine of es- 
tates by estoppel was inapplicable to the case ; 
and if the vice-chancellor had rested his 
judgment upon this ground, we might, per- 
haps, have found nothing to urge against it. 
But, without precisely deciding that Phillips 
had got the legal estate (though his language 
suits that hypothesis much better than the 
other), he laid it down in the plainest terms 
that, under such circumstances, the posses- 
sion of the legal estate would be no defense 
to his title. ‘‘The common law of the doc- 
trine of estoppel,’’ he said, ‘*was a device to 
which the common law courts resorted at a 
very early period to strengthen and lengthen 
_ their arm ; and, not venturing to exercise an 

equitable jurisdiction over the subject before 
them, they converted their own special plead- 
ing tactics into an instrument by which they 
could obtain an end which the Court of 
Chancery at all times »ut into force in order 





to do justice. But the doctrine of estoppel 
is purely legal. There is no case in which a 
trustee, having made a fraudulent represent- 
ation by which he was bound, or even a fraud- 
ulent conveyance, when he got his legal es- 
tate confirmed (he still remaining a trustee), 
was so estopped as to deprive the persons 
beneficially entitled to the estate which was 


‘theirs and of which he was the trustee and 


the trustee only. The doctrine of estoppel 
has, therefore, in my opinion, no place what- 
ever in the case before me.”’ 

But, in the first place, we humbly submit 
that, even granting all this, Phillips was not 
attempting to do anything of the kind sup- 
posed ; the parallel drawn by the vice-chan- 
cellor would require that the innocent cestui 
que trust, Dimsdale, should-be in peril of los- 
ing his land by the fraud of his wicked trus- 
tee Moore—a picture which does not at all 
suit the circumstances of the case. And, in 
the second place, as to the general doctrine 
that an estate originally acquired by estoppel 
and afterwards fed by accruer will not, in a 
court of equity, protect a purchaser for value 
without notice, we humbly submit that it is 
very hard to reconcile this doctrine with the 
judgment of the lord chancellor and lords 
justices in Heath v. Crealock.! It is true that 
some expressions used by the Lord Justice 
James are susceptible of the interpretation 
that, when an interest has been acquired by 
fraud, this interest will not be allowed to feed 
an estoppel, even for the purpose of protect- 
ing a purchaser for value without notice. 
But, granting this to have been his meaning, 
it has no application to the circumstances of 
Keate v. Phillips. There is nothing to show 
that Moore had acquired the legal estate by 
fraud; and therefore, granting for the sake 
of argument (what we should not be quite 
prepared to grant absolutely) that an interest 
acquited by fraud can not, under any circum- 
stances, feed an estate by estoppel, this is no 
bar to the contention of Phillips. And if he 
had actually acquired the legal estate, some 
other words of Lord Justice James, which he 
styles a ‘‘rule without exception,’’ seem to 
be peculiarly applicable to his position — 
namely, ‘‘that from a purchaser for value 
without notice this court takes away nothing 
which he has honestly acquired,’’—Solicitors’ 
Journal. 

23 W. R. 95: L, R. 10 Ch, 22. 
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MUNICIPAL CORPORATION — CONSTITU- 
TIONAL LAW — OBLIGATION OF A CON- 
TRACT—ULTRA VIRES. 





BUFFALO, ETC. R. CO. v. FALCONER. 





Supreme Court of the United States, October Term, 
1880. 


1. Where a township is authorized by law to sub- 
scribe to the capital stock of a railroad company,upon 
petition of the tax-payers, either absolutely or con- 
ditionally, and the tax-payers do petition that such 
subscription shall be made, conditionally, upon the 
railroad being constructed through a certain village, a 
contract made by the town commissioners with the 
railroad company before the railroad is so construct- 
ed, that they will make the subscriptian when the 
condition is complied with, is ultra vires and without 
force and effect as against the township. 


2. Therefore, a constitutional amendment forbid- 
ding such subscriptions, enacted subsequently to such 
contract, but prior to the fulfillment of the condi- 
tion or the subscription, is not obnoxious to the Fed- 
eral Constitution, as impairing the obligation of a 
contract. 


Ip error to the Supreme Court of the State of 
New York. 

Mr. Justice BRADLEY delivered the opinion of 
the court: 

The first of these cases was a petition filed by 
certain tax-payers of the town of Ellicott,in Chat- 
auque county, New York, on behalf of themselves 
and others, against the Buffalo, etc. R. Co. and 
Weeks, Breed and Jones, commissioners, to issue 
bonds for the town, seeking to restrain the issue 
and delivery of certain town bonds to the railroad 
com-pany,and to prevent a subscription to its cap- 
ital stock on behalf of the town. In ghis case a de- 
cree was made in favor of the petitioners, award- 
ing a perpetual injunction against the issue of the 
bonds and the subscription of stock; and this de- 
cree was affirmed by the Court of Appeals. The 
second case was commenced by submitting to the 
Supreme Court of the State, in a special statutory 
procedure, an agreed statement of facts in rela- 
tion to the issue of the bonds and the subscription 
of the stock which form the subject of the first 
action, with a prayer on the part of the railroad 
company, as plaintiffs, for an order directing the 
issue of the bonds and the subscription of the 
stock, and a prayer of the town commissioners, as 
defendants, fora decree against such issue and 
subscription. In this case a decree was made 
as prayed by the defendants, which was also af- 
firmed by the Court of Appeals. ‘To reverse the 
decrees in both of these cases,the present writs of 
error were sued out by the Buffalo; ete. R. Co., 
the plaintiffs in error. The jurisdiction of this 
court to review the decision of the State Court of 
Appeals is based upon the effect given by said 
court to the amended Constitution gf the Stats of 
New York, which went into operation on the first 
day of January, 1875,: whereby, as is alleged by 
the plaintiffs in error, said Constitution was made 





to impair the obligation of a contract, previously 
entered into by the town of Ellicott with the rail- 
road company, to subscribe te the capital stock of 
the latter to the amount of $200,000,and to deliver 
to it the bonds of the town in payment of said 
subscription. The clause to the amended Consti- 
tution, to which such effect is alleged to have been 
given, is that which declares as follows: “No 
county, city, town or village shall hereafter give 
any money or property. or loan its money or 
credit to or in aid of any individual, association 
or corporation,or become directly or indirectly the 
owner of stock in, or bonds of, any association or 
corporation; nor shall any such county,city, town 
or village be allowed to incur any indebtedness, 
except fer county, city, town or village purposes.” 
The Court of Appeals held that there was no such 
contract in existence, as alleged by the plaintiffs 
in error, when the amended Constitution went 
into effect, and, therefore, that the prohibition 
contained in the clause just quoted was conclusive 
against the right and power of the town of Elli- 
cott to issue the bonds and subscribe for the stock 
which forms.the subject of this litigation. The 
question for us to consider, therefore, is whether 
any such contract,valid and biading on the town, 
did exist. 

Briefly stated, the facts of the case were as fol- 
lows: In 1872, when the proceedings took place 
eut of which the present controversy arose, 
the laws of New York, in relation to giving mu- 
nicipal aid to railroad companies, like that of the 
plaintiffs in error, were contained in three acts of 
the legislature passed respectively, one on the 
10th of May, 1869, by way of amendment to the 
general railroad law; an amendment to this 
amendment, passed April 28, 1870; and a further 
amendment, passed May 12, 1871. By the first of 
these statutes it was provided that, whenever a 
majority,in number and amount of taxable prop- 
erty, of the tax-payers of any municipal corpo- 
ration should make applicatien to the county 
judge, by petition expressing a desire that the 
corporation should create and issue bonds to any 
amount named in the petition (not exceeding one- 
twentieth of the taxable property in the corporate 
limits), and should invest the same, or the pro- 
ceeds thereof, in the stock or bonds of any desig- 
nated railroad company im the State, the said 
county judge should give public notice of a hear- 
ing to be had before him for the purpose of ascer- 
taining whether the petition was, in fact, signed 
by the requisite majority of tax-payers; and 
having determined this to be the fact, he should 
then appoint from the freeholders, residents and 
tax-payers of the corporation, three commission- 
ers to carry out the request of the petitioners. 
The duties imposed upon these commissioners 
were limited and specific, and were, to prepare 
and execute the proposed bonds in the name and 
under the seal of the corporation, and in its name 
to subscribe to the stock of the railroad company 
designated in the petition, and to pay for the same 
by exchanging the bonds therefor, or the proceeds 
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thereof. They were also authorized, after sub- 
scribing the said stock, to represent the town as 
a stockholder at all meetings of the railroad com- 
pany. The act of 1870 also authorized the com- 
missioners and the railroad company to enter into 
an agreement for limiting and defining the times 
when, and proportions in which, the bonds should 
be delivered, and the places where, and purposes 
for which, they should be applied. By the act of 
1871 the act of 1869 was modified by inserting the 
following clause in the first section, namely: 
The petition authorized by this section” [that is, 
the petition of the tax-payers presented to the 
county judge] ‘‘may be absolute or conditional; 
and if the same be conditioned, the aeceptance of 
a subscription founded on such petition shall bind 
the railroad company accepting the same to the 
observance of the condition or conditions specified 
in sueh petition.”’ ‘ 

In the present case, the petition of the taxpay- 
ers of the town of Ellicott was dated March 25, 
1872, and expressed their desire in the following 
terms, to-wit: ‘Your petitioners desire that the 
said town of Ellicott shall create and issue its 
bonds to the amount of $200,000, and invest the 
same, or the proceeds thereof, in the stock of the 
Buffalo and Jamestown Railroad Company, upon 
the conditions that the line of the railroad ef said 
company to be constructed from the City of Buf- 
falo to the line of the State of Pennsylvania, in 
said county, shall be located and constructed 
through the village of Jamestown in said town of 
Ellicott, before said bonds shall be delivered to 
said company or sold.’’ The petition contained 
the usual averment that the petitioners were a 
majority of the taxpayers, etc.; and after the 
proper proceedings had, the county judge ap- 
pointed the commissioners before named to carry 
out the purposes of the petition. On the 14th day 
of June, 1872, the commissioners entered into an 
agreement with the railroad company (the plaint- 
iffs in error), by which they agreed that when the 
said company should have located and constructed 
through the village of Jamestown, in said town of 
Ellicott, their proposed railroad running from 

_ Buffalo to the State line of Pennsylvania, they, 
the said commissioners, or theit successors in of- 
fice, would immediately subscribe, in the name of 
the town, to the capital stock of the company to 
the amount of $200,000, and would pay for it by 
delivering to the eompany the bonds of the town, 
to be executed by the commissioner or their suc- 
eessors in office, and to bear date of the time of 
such subscription; and in consideration thereof 
the railroad company agreed that they would re- 
ceive such subscription and payment, and issue 
proper certificates for the stocks so to be sub- 
seribed. The agreement contained a reference to 
the petition and proceedings under which the 
commissioners were appointed, and a declaration 
on their part that they did not undertake or agree 
to perform the conditions of the contract, except 
as empowered and authorized by said proceed- 


ings. 


The defendantsin error contend that this agree- 
ment was wltra vires of the commissioners, and 
wholly without force or effect as against the 
town of Ellicots. 

On the 26th of August, 1874, the commissioners 
caused to be prepared and executed, bonds of the 
town of Ellicott to the amount of $200,000, paya- 
ble to the railroad company or bearer, and deliv- 
ered them to Robert Newland and A. F. Allen as 
trustees, taking from them a receipt in which it 
was declared that Newland and Allen should, 
upon the completion of the road through James- 
town, and upon the commissioners having sub- 
scribed $200,000 to the capital stock of the railroad 
company, and having received the certificates 
therefor, deliver said bonds to the railroad com- 
pany in payment of such: subscription. It is 
manifest that this deposit of bonds can not affect 
the rights of the parties. By the terms of the de- 
posit, they were only to be delivered when the 
steck was subscribed; and if that can not be law- 
fully done, the bonds must be returned to the 
town to be canceled. The railroad was not con- 
structed through Jamestown until the 20th of 
October, 1875. On the Ist of January, 1875, when 
the amended Constitution went into effect,. 
nothing had been done except to survey the route 
and file a map thereof. The question then is, 
whether, at that time, under the circumstances 
above detailed, the railroad company had ac- 
quired by contract a vested right to have and re- 
ceive the town’s subscription to its stock, and a 
delivery of the bonds in payment thereof. 

We are clearly of opinion that the agreement 
made by the commissioners with the railroad com- 
pany in June, 1872, was ultra vires. Their power 
were confined to subscribing for the stock and 
making and issuing the bonds in payment there- 
of, when and as the petition of the taxpayers di- 
rected,—that is, after the road was completed 
through Jamestown. By the act of 1870 they 
might also stipulate as to the installments in 
which the bonds should be delivered, and the 
purposes for which they might be applied. But 
the power to do this being but an incident of the 
principal power to make and issue the bonds, and 
being only intended to enable the commis- 
sioners to prescribe the times and manner of their 
issue and the uses to which they should be ap- 
plied, would not properly arise, and could not be 


itself arose and became exercisable. Whilst, 
however, the commissioners had the power, or, 
rather, would have the power, at the prescribed 
time, to subscribe for the stock and to execute 
and issue the bonds, neither the statutes, nor the 
taxpayers’ petition, gave them any power to make 
a contract to subscribe for stock, nor a contract to 
deliver bonds to the railroad company. They 
were not charged with any such duty; they were 
not invested with any such power. 

The ease of the railroad company, therefore, 





must stand upon the effect of the taxpayers’ peti- 
L tion, and the proceedings had thereon before the 


effectively exercised, until the principal power 
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county judge. If, under the operation of existing 
statutes, these proceedings amounted to a con- 
tract between the town and the railroad company, 
no subsequent legislation, or constitutional 
amendment, could lawfully impair its obligation. 
But it is difficult to.see how the said petition and 
proceedings, including the appointment of com- 
missioners, can be construed as amounting to such 
a contract. All that was done by the town 
through the action of its taxpayers and the coun- 
ty judge, was to appoint agents for making a 
subscription and issuing bonds on the happening 
of a certain event. When that event should hap- 
pen, it would be the duty of those agents, under 
the 5th section of the act of 1869, to execute thelr 
commission. The words of the section are: ‘‘Such 
commissioners are further empowered and di- 
rected to subscribe,’ etc. But to whom did they 
owe this duty? Evidently to the town which ap- 
pointed them; not to the railroad company. The 
latter came under no obligation, and acquired no 
rights, until the commissioners should subscribe 
to its stock. Had no conditions been imposed by 
the petition, the duty of the commissioners to 
subscribe stock and issue bonds would have arisen 
immediately after their appointment;—but it 
would have been an obligation owed to their 
principals alone. The conditions which were in 
-fact imposed, required, it is true, something to be 
done by the railroad company before the commis- 
sloners could act; but no stipulation was de- 
manded of the company, or given by it, that this 
something should be done. The two parties were 
not brought together. There was no mutuality 
between them. Each was free to act as it listed. 
This was the condition of things on the Ist of Jan- 
uary, 1875, when the new Constitution went into 
operation, prohibiting all municipal aid to cor- 
porations br individuals by subscription of stoek 
er otherwise. It seems to us, therefore, that the 
New York Court of Appeals was right in deciding 
that no contract existed at that time. 

After the amendment took effect, no county, 
eity, town or village could subscribe for railroad 
stock; and, of course, no agent or attorney of any 
such corporation could do so. What had not been 

’ done before, in this regard, could not be done af- 
terwards, unless some valid contract required it 
to be done. But, as we have shown, no such con- 
tract existed in this case. The action on the part 
of the town was voluntary up to the time of the 
constitutional amendment. ‘The railroad com- 
pany may have expected a subscription when their 
read should have been completed; but they had 
no subscription and had no valid agreement that 
any would be made. Everything was inchoate 
and undetermined up to the first of January, 
1875, and then all power to subscribe for stock 
was taken away from the town. 

The case of Moultrie County v. Rockingham 
Savings Bank, 92 U. S. 631, is confidently relied 
on by the plaintiffs in error to sustain that posi- 
tion that a contract did exist. But an examuina- 
tion of that case will show that it was very far 





trom being parallel to the present. There the 
statute of Illinois authorized the board of super- 
visors of the county of Moultrie to subscribe to 
the stock of a particular railroad company by 
name, to an amount not exeeeding $80,000, anrl 
to issue bonds therefor when the road should be 
opened for traffic between certain points. Before 
this event took place, the board ordered that a 
subscription to the stock of the company in the 
sum of $80,000 be made, and that, in payment 
therefor, bonds should be issued to the company 
when the road should be opened for traffic. This 
resolution was acted upon by the railroad com- 
pany as a subscription, and was entered on its 
minutes, and the promised bonds were disposed 
of by contract. This court held that the board of 
supervisors itself had complete authority to make 
a present subscription, and that this included the 
power to agree to subscribe, and that resolution 
amounted to a subscription, or at least to an 
agreement to subscribe, which,being accepted and 
acted upon by the railroad company as such, 
created a contract between the county and the 
company. In the case before us, no act equiva- 
lent to the action of the board of supervisors of 
Moultrie County was ever done by any person or 
body of persons, having, at the time of such act, 
a present power to subscribe for stock or to issue 
bonds of the town of Ellicott. The tax-payers 
had no authority to make a subscription of stock 
or to issue bonds, orto make any contract to do 
so; they could only express their desire that it 
should be done, and that commissioners should 
be appointed to do it; and when they did express 
such desire, it was conditional as before stated. 
The commissioners, as we have seen, had no 
power to act, for no power was given them to act, 
until the railroad was located and completed 
through Jamestown. It follows that nothing 
which was done in the present case can be fairly 
regarded as equivalent to the action of the par- 
ties in the case of Moultrie County. The cireum- 
stances of the two cases were essentially dif- 
ferent. 

We think that there is no error in the record of 
either of the cases, and that the decrees in both 
cases must he affirmed. 


- 


EVIDENCE — PAROL EVIDENCE TO EX- 
PLAIN WRITING. 





McCOLLIN v. GILPIN. 





English Court of Appeai. 


An agreement between the T. Company and M 
stated as follows: ‘‘In consideration for the advance 
of the sum of 500/, paid by the said M to the com- 
pany, We, the undersigned, three of the directors of 
said company, hereby agree to repay the said sum of 
500/.* * * * And we do hereby assign to the sali 
M, as security for the said advance of 500/., the ma- 
chines and tools. * * * * As witness our hands 
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this fifth day of June, 1878. (Signed) A, B, C, di- 
rectors; M.’’? The machines and tools mentioned 
were the property of the company. In an action by 
M against A, B, and C torecover the 500/.: Held, 
that parol evidence was admissible to show whether it 
was intended that the defendants should be personally 
liable upon the above agreement. 


This wasan action for money lent by the plaint- 
iff to the defendants, who were directors of the 
Tunbridge Iron and Boiler Company Limited. 
The defense was that the agreement upon which 
the action was founded was entered into by them 
on behalf of the company. The agreement was as 
follows: Agreement between the Tunbridge Iron 
and Boiler Works Company Limited of the one 
part, and William McCollin, Esq., of Hull, on the 
other part. In consideration for the advance of 
the sum of 500/. paid by the said William McCol- 
jin, Esq., to the said company, we, the under- 
signed, three of the directors of the said company, 
bereby agree to repay the said sum of 500/., with 
interest at the rate of 5 per cent. per annum, in 
six calendar months from the date hereof; and we 
do hereby assign to the said William McCollin, as 
security for the said advance of 500/., the ma- 
chines and tools as invoiced to him 3rd June, 
1878, the machines to be delivered in the same 
condition for working as they are now. And the 
said William McCollin hereby agrees not to re- 
move the said machines and tools from their 
present, position, except in default of the repay- 
ment of the said sum of 500/., with interest at the 
rate of 5 per cent. per annum, at the expiration of 
six months from the present date. 

As witness our hands this 5th day of June, 
1878, Joseph Gilpin, etc., Directors; William Mc- 
Collin. 

The machines and tools above-mentioned were 
the property of the company. The agreement 
was not sealed with the seal of the company. The 
action was tried before Lush, J., without a jury, 
at Leeds, and he gave judgment, on further con- 
sideration, that the defendants were personally 
liable to the plaintiff. From this decision the de- 
fendants now appealed. 

Wills, Q. C., and Lockwood, for the defendants. 
—This agreement purports to be an agreement 
by the company. ‘The security given by it is the 
property of the company, which the directors 
<ould not deal with personally. It therefore cre- 
ates obligations on the part of the company that 
the directors could not fulfill.. That seems to be 
almost eonclusive. In order to say that it binds 
the directors, 1t would be necessary to reject the 
beading and the provision as to the giving ef se- 
eurity. (Brett, L. J.—It is true that the head- 
ing and that provision seem to be in favor of the 
defendants, but the words of agreement and the 
signatures are against them.] ‘The object of the 
eompany was to carry on this business. The 
transaction in question was within its powers. A 
mortgage of chattels need not be in writing. 
{Brerr, L. J., cited Smith’s Mercantile Law, 








note u, on p. 152, and two cases cited in text.] 
They cited, Brice on Ultra Vires, pp. 637, 639; 
Lindley on Partnership, vol. 1, p. 263, 2d ed.; 
Agar v. Athenzeum Life Insurance Company, 3 C. 
B. N.S. 725. 

Cave, Q. C., an¢ Dodd for the plaintiff.— 
Parol evidence was inadmissible. [BRAMWELL, 
L. J., cited Acebal v. Levy, 10 Bing. 376.] It ap- 
pears on the face of this agreement that the di- 
rectors are personally liable. In every case where 
the company have been held liable, the document, 
in some part of it, contained the words “on ac- 
count of,” or ‘‘on behalf of’? the company. But 
if evidence outside the agreement is admissible, 
then the articles of association were put in at the 
trial, and referred te by bath sides. By the 52d 
article of association, the signature to an instru- 
ment required to be in writing, but not re- 
quired to be under seal, is to be by two directors 
and the secretary. The signature to this instru- 
ment is by three directors. It is not, therefore, 
binding on the company. They cited, Lindley on 
Partnership, vol. 1, p. 350, 4th ed.; Miller v. 
Thompson, 3 M. & G. 576; Lindus v. Melrose, 2 
H. & N. 263; 3 H. & N. 177; Kay v. Johnson, 2 H. 
& M. 118; Des Landes v. Gregory, 2 E. & E. 602. 


BRAMWELL, L. J.—I am of opinion that there 
should be a new trial in this case. I think that 
evidence ought to have been admitted for the 
purpose of showing what was intended by the par- 
ties to be the effect of this document. Where an 
agreement has been entered into between two 
parties, and they afterwards take the agreement 
down in wiiting, and that is the agreement be- 
tween them, they have then agreed that what is 
contained in the paper shall be the agreement, 
and itis not open to either of them to show by 
parol evidence that something else was. But 
where the words of the document do not express 
what the parties intended to put down, then parol 
evidence is admissible to show what it was in- 
tended by the parties that the instrument should 
express, namely, the agreement between the par- 
ties at the time that it was made. Thus, where 
the person who would appear from the instru- 
ment to be a party to the agreement is not so in 
fact. that may be explained by parol evidence 
whether to fix the party who is not named, or to 
release the person who is. Thusif A was sued 
by B upon a written agreement, B would be at 
liberty to show that, although C was named in 
the document, A was the person who really 
agreed and intended to be bound by it. If C 
was sued, C would be at liberty to show the same 
thing. It is a different case where a man has a 
negotiation with another by letter, and one of 
them afterwards seeks to give parol evidence to 
explain his letter. ‘The answer to that is, you can 
not say anything now that does not appear in 
your letters. It is all very well for you to say that 
you did not mean that; but I understood the 
words that you wrote. as a reasonable man would 
have understood them if they had been spoken. 
In such a case it does not matter what was the 
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intention of the party in writing the words; the 
question is, what a reasonable man would under- 
stand by them. So in the case of promissory 
notes and documents of that kind. There the 
man takes the paper, the instrument, and it does 
not matter what the agreement is. But here the 
defendants may say, we do not care what the doc- 
ument says; if it makes us liable, then it does 
not express what the agreement was. I can not 
help thinking that Mr. Justice Lush thought so, 
whatever he may have said at the trial, because 
he relies on the evidence in his judgment. Of 
course the language of the instrument is most 
important in considering the truth of the evi- 
dence on the one side or the other as to what was 
intended. All that we decide is that it is not con- 
clusive. 

BAGGALLAY, L. J.—Documents very similar to 
this have frequently come before the courts to be 
construed, and certain rules of construction have 
been adopted with regard to them. One of these 
rules is that, in order to exempt difectors from 
liability,the agreement must appear upon the face 
of it to be made on behalf of the company. Now 
as regards this particular document,it does not in 
terms express that it is made on behalf of the 
company. Do we find init anything equivalent 
to such words? The mere addition of the word 
*‘directors’’ to the signatures of the defendants 
would not be sufficient to exempt them from 
liability. But this document is headed ‘“*Agree- 
ment between the Tunbridge Iron and Boiler 
Works Company Limited and William McCollin.” 
That is borne out by the words of the agreement, 
which purports to deal with the property of the 
company. ‘There seems to me to be a considera- 
ble doubt as to what is the construction of this 
agreement, and I think parol evidence is admissi- 
ble to explain it. 

BreEtT, L. J.—If I thought it necessary, in or- 
der to assent to this decision, to say that I agree 
with all that Lord Justice Bramwell has said, I 
could not at present honestly say thatI do. But I 
think that I may assent without going so far. 
This seems to me to bea document given and 
accepted as a binding document. And, suppos- 
ing it possible to be ascertained from the docu- 
nent itself that it was a document binding the 
company, and evidence was given for the purpose 
of showing it was a document binding on the 
directors, I am of opinion that then evidence would 
have been given to contradict the clear terms of a 
written instrument, which can not be done; but 
in my opinion this document is capable of 
either construction. There is nothing on the 
face of it to contiadict the supposition tnat it was 
intended te bind the company, or that it was 
intended to bind the directors. I think that ev- 
idence may be given to show which is the right 
construction. In effect, therefore, we are of opin- 
ion that there shouldbe a new trial, but to save ex- 
expense we will take the evidence here. After hear- 
ing the evidence on a subsequent day the judgment 
for the plaintiff was affirmed. Appeal dismissed. 






















































INSURANCE—VERBAL CONTRACT—CHAR- 
TER PROVISIONS. 





BAILE v. ST. JOSEPH FIRE AND MARINE a 
INS. CO. a 





Supreme Court of Missouri, April Term, 1881. 


1. A parol contract of insurance is binding upon an 
insurance company (Stat. 1845, p. 232, § 8), notwith- 
standing a charter provision that its policies shall 
be written or printed and signed by the president. 

2. Where the contract to insure, and a loss, are 
proven, equity, instead of decreeing the issuance of 
the policy, will orderthe payment of the money to 
prevent circuity of action. 

3. There being no policy issued, the plaintiff can 
not be held to a compliance with the conditions of the 
policy as to proof of loss. 


Appeal from Buchanan Circuit Court. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

Proceeding in the nature of a bill of equity for 
specific performance of a verbal contract to insure 
the goods and merchandise of the plaintiff. 

The validity of the contract is the first point 
demanding attention. 

The charter of the defendant’s company is that = 
furnished by the general law. Chapter 67, Gen. ~ 
Stat. 1865, p. 353. The concluding words of sec- ; 
tion 1 of that chapter require that the *‘conditions a 
of all policies,issued by such company, shall be 
written or printed on the face thereof;’’ and sec- : 
tion 8 of the same chapter provides that “all Lig 
policies and contracts of insurance and instru- 
ments of guarantee, made by said company, shall 
be subscribed by the president, or president pro : 
tempore, and attested by the secretary.”’ Similar ¥ 
language to that just quoted was passed upon by 
this courtin Henning v. U.S. Ins. Co., 47 Mo. 425; 
and it was held that with such a charter and by- 
laws, the company could make no original and 
binding oral contract of insurance. In that case, 
however, section 6 of chapter 62 was overlooked, 
that section which has been en the statute book 
for over 35 years. Stat. 1845, p. 232, § 8, provide. ar: 
that: ‘*Parol contracts may be binding on aggres ‘" 
gate corporations, if made by an agent, duly 
authorized by a corporate vote, or under the gen- 
eral regulations of the corporation; and contracts 
may be implied on the part of such corporations, Pe 
from their corporate acts, or those of the agent 
whose powers are of a general character.”’ Pass- ‘ 
ing upon the effect of this section, it was held in 2 
the circuit court of the United States for the East- 
ern District of Missouri, in an action between the 
aforementioned parties, that construed in the light 


of the general law, the charter of the insurance ‘ 
cempany did not disable it from making a bind- ; 
ing contract of insurance without writing. Hen- ¥ 


ning v. U. S. Ins. Co., 2 Dillon C. C. 26. 

This view is certainly the better one, even where 
there is no such general provision as that above 
quoted, making oral contracts of aggregate eor- 
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porations valid, it must now be considered as the 
well-settled doctrine, by the nearly universal 
concurrence of the authorities, that oral agree- 
ments of insurance are enforceable, although the 
charter of the company contains similar provisions 
to those contained in chapter 67, supra. The 
principle underlying these decisions is this,—that 
the right to make contracts of insurance, like any 
‘other right of contracting, exists as at common 
law, unless prohibited by statute; that the con- 
tract of insurance having its origin in mercantile 
law and usage, the distinction which denies the 
power to enter into such a contract, except ir 
particular modes and forms, is without founda- 
tion and repugnant to, and inconsistent with, that 
general capacity of contracting which the com- 
mon law concedes to every person ordinarily 
competent to enter into binding engagements; 
that the provisions of the charter of a company, 
that they should have the right to make contracts 
of insurance by the signature of a president, etc., 
being regarded by the courts as merely enabling 
and not restrictive of the general power to effect 
contracts in any other mode not unlawful. dic- 
tated by convenience; and that ‘the distinction 
between a contract to insure or to issue a policy 
of insurance, and the policy itself, is obvious and 
constantly recognized by the courts.’? May on 
‘ Ins., sees. 14, 22, 23,12; Kelly v. Commonwealth 
Ins. Co., 10 Boyer, 82; Lanborn v. Fireman’s Ins. 
Co., 16 Gray, 448;-'T'rustees v. Brooklyn Fire Ins. 
Co., 19 N. Y. 305; Relief Fire Ins. Co. v. Shaw, 
94 U.S. 574; New England, etc. v. Robinson, 25 
Ind. 536; 56 Mo. 371; Henning v. Ins. Co., supra. 
In view, however, of the broad statutory pro- 
visions heretofore cited, relating to the power of 
aggregate corporations to contract orally, all dif- 
ficulty as to the power to make, in the present 
circumstances, an oral contract of insurance van- 
ishes. Besides that, section 8, supra, requiring 
the signature of the president, etc., uses no pro- 
hibitory words; relates not to agreements to in- 
sure, but only to policies when completed and 
ready for official signature. It is unnecessary to 
the proper determination of this case, that the one 
already cited from our own reports, and greatly 
relied on by defendant, be overruled; but it is not 
unworthy of remark, that the utterances in that 
case were, for the most part, almost, if not alto- 
gether, obiter; since therein it is distinctly asserted 
that the contract in that instance was “nothing 
but a naked verbal agreement * * * * sued 
upon. This is denied, and there is no proof of 
it.” So that that case could have been very 
briefly disposed of, as having no evidential found- 
ation requiring either judicial ciscussion or de- 
termination. Be that as it may, the doctrine 
announced in that case does not dominate this 
one, for the reason that that case was a suit at 
law on an alleged oral and completed agreement; 
this a proceeding in equity, to compel that to be 
done which already upon sufficient consideration 
had been agreed should be done. And the case 
under discussion expressly recognizes the princi- 


ple announced in Marine Ins. Co. v. Marine Mu- 
tual Ins. Co., 19 Howard, 319, as well as in 
numerous other cases cited by plaintiffs, that 
equity will specifically enforce ‘‘agreements to 
make insurance.’’ Conceding, then,as we must, 
from the authorities and statutory provisions 
above noted, the power of the defendant company 
to make such an agreement to insure the goeds 
and merchandise of plaintiffs, as can be enforced 
in equity, was such a contract, possessing such 
necessary constituent elements as equity will rec- 
ognize and enforce, made in the case at bar? We 
have no doubt on this score, and for these reasons : 
The evidence discloses a contract for a policy 
of insurance negotiated for, between plaintiff and 
defendant’s local agent; the reception of and re- 
ceipt for the required premium; the subject- 
matter insured; the amount of insurance and the 
duration of the policy. The only element of the 
contract of insurance left incomplete by the evi- 
dence, is the risk insured against; but this is sup- 
plied by reasonable intendment and necessary 
implication arising from the nature of the 
business engaged in by the defendant company, 
—fire insurance on land, and marine insurance 
elsewhere—and by. the circumstances and situa- 
tion of the property insured. And it is competent 
to infer the nature of the risk insured against. 
Thus it has been held that when the hazard is fire 
alone, and the subject an unfinished vessel never 
afloat for a voyage, and nota subject for marine 
insurance, a contract to insure must be regarded 
as a fire insurance. Eureka Ins. Co. v. Robinson, 
56 Pa. St. 256. 

The evidence further discloses the forwarding 
of the premium thus received to the home office ; 
the notification of the company by its local agent 
of the occurrence of the fire; the inrmediate com- 
ing to Warrensburg of Rice, the secretary of de- 
fendant and its special adjuster of losses, and his 
taking of the depositions of plaintiffs as to the 
cause of the fire, the amount of goods burned, 
and the aggregate sum of insurance, and the re- 
tention of the premium. If from these facts a 
contract to insure like a policy can not be implied 
on the part of the defendant, or even be regarded 
as well established by the evidence, it would Be 
hard to conceive of a case furnishing sufficient 
data, to bind with obligatory force a recalcitrant 
corporation. And it would be intolerable that 
such corporation should ratify the acts of its local 
agent in manner as aforesaid; receive the consid - 
eration for issuing a policy; retain that consider- 
ation, and yet refuse to do that act for’which that 
consideration was given. 

We have already seen that, a valid oral contract 
to insure having been made, equity will spe- 
cifically enforce such initial, such preliminary 
contract. This is done when a loss has occurred ,not 
by actually requiring a policy of insurance to be Is- 
sued, but by a decree for payment of -the loss as if 
a policy had issued. This method of affording 





relief, of administering remedial justice, proceeds 
upon the ground of avoiding circuity of action 
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(May on Ins., § 565, and cases cited) ;and doubtless 
upon the’ further ground that equity, once pos- 
sessed of a cause, will, before releasing its grasp 
on the res, avoid a multiplicity of suits by doing 
full, adequate and complete justice between the 
parties, by entering that judgment to which the 
‘party will be ultimately entitled. Real Estate 
Saving Inst. v. Collomion, 63 Mo. 690. 

The first special defense of defendant’s answer 
can not prevail. 

There being no policy of insurance issued, the 
indursing of subsequent insurance on a non-issued 
policy can scarcely be regarded as within the 
domain of possibility. ‘The law never requires 
impogsibilities. 

Defendant,failing and refusing to is sue a policy 
according to contract, can not visit upon plaintiffs 
the prejudicial results arising solely out of its 
own non-performance. Eureka Ins. Co. v. Rob- 
inson, 56 Pa. St. 256. 

Plaintiff not being furnished with a policy of 
insurance containing the conditions of its issu- 
ance, it would be most unreasonable to require at 
their hands a compliance with those unknown 
conditions. No policy having been issued, 
nothing more in justice to defendant was requisite 
than that it be notified of subsequent insurance. 
Eureka Ins. Co. v. Robinson, 56 Pa. 256. This 
was done, as shown by the testimony, and the 
next day after the insurance was effected, by in- 
forming the local agent of such subsequent in- 
surance in the Planters. 

The agent, when notified, according to the tes- 
timony of one witness, said ‘‘that was all right;”’ 
and according to the testimony of another witness 
made no objection; so that even had there been 
a policy of insurance actually issued, this conduct 
of the agent would have rendered the notice of 
subsequent insurance equivalent in the circum- 
stances to an indorsement on the policy of the 
fact contained in such notice. The decided tend- 
ency of modern adjudication is in this direction, 
and the company is held estopped from insisting 
on a forfeiture of the policy, because the stipula- 
tion referred to has not been literally complied 
with. May on Ins., sec. 370; Hayward v. Ins. 
Co., 52 Mo. 181; Pelkington v. Ins. Co., 55 Mo. 
172. 

The second special defense is as unmaintaina- 
ble as the first. 

The testimony shows very clearly that theugh 
technically incorrect, the answer given, that there 
was no mortgage on the insured property, was 
actually true; and the evidence, when carefully 
examined, shows no conflict on this point. That 
evidence discloses that the deed of trust was 
given for a special purpose, and only for that 
purpose, i. ¢., to remain as a security for the 
note given by Ridenour to Congdon, for lat- 
ter’s interest in the goods, until communica- 
tion was had with Ohio; the indorsement of 
Glandner on the note obtained, and Congdon 
should be satisfied with the solvency of the in- 
dorser. This communication with Ohio took 





place; Crittenden & Cockrell, the Attorneys for 
Congdon, employed by him for that purpose, 
opened a correspondence with persons in that 
State, ascertained, as required, that Glandner was 
‘solvent and responsible ;’’ had the note indorsed 
by Glandner, returned it to their client about the 
Ist of September, 1873, who retained it in his pos- 
session without objection hough he did not en- 
ter satisfaction of the deed of trust. 

In these circumstances, the deed must be held 
satisfied, and as no longer a subsisting incum- 
brance at the time plaintiff applied for insurance. 
Congdon’s conduct on this occasion, after what 
had passed, must be held tantamount to an ad- 
mission that he was satisfied with Glandner as 
indorser, and that the deed of trust had served its 
purpose. 1 Greenlf. Evid., sec. 197. 

If the note of Ridenour had been paid prior to 
the last-named period, no one would doubt the 
competency of parol evidence to show that fact. 
If competent in that case, then competent in this. 
It is always eompetent to show by verbal evidence 
that a written agreement is ‘‘totally discharged.” 
t Greenlf. Evid., sec. 302; Mayon Ins., sec. 290; 
Hawkes v. Ins. Co., 11 Wis. 188. 

Again, the consideration of the deed of trust as 
expressed on its face, is to secure the note; but the 
law is well settled in this State, that you may, by 
verbal testimony, explain or contradict the con- 
sideration clause in a deed; such clause only 
possessing the force and character of a receipt. 
Fountain v. Boatman’s Sav. Inst., 57 Mo. 561; 
Hollochen v. Hollochen, 62 Mo. 267. 

No importance is to be attached to the date of 
the deed of trust being subsequent to the note. 
This is fully explained by the evidence as well as 
the fact that the deed of trust, through mistake of 
the scrivener, was drawn to extend over a longer 
period of time than that intended by the parties. 

The failure of plaintiff to furnish formal proof 
of loss can not avail defendant, and for these rea- 
sons: 

It would be most unreasonable that plaint- 
iff be held bound to comply-with the condition of 
a policy to notify the company forthwith of any 
loss, when that company by its own failure to 
comply with its contract, and issue the prom- 
ised policy, prevented the plaintiffs from know- 
ing that condition. If the company would in- 
sist upon lack: of complete performance in this 
particular, this can only be done when they make 
complete performance possible, or at least inter- 
pose no obstacle in the way of such performance. 
56 Pa. St., supra. 

The company can not be allowed to say to 
plaintiff: “If we had issued you a policy,it would 
have contained a certain condition, and as you 
have not complied with that condition which the 
policy we ‘would have issued’ would have contain- 
ed,therefore you can not recover.” This is certainly 
amost remarkable defense to interpose. Be- 
sides, the defendant must be held as having 
waived the proof being furnished, by refusing to 
issue a policy, and denying all responsibility. 
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Taylor v. Ins. Co., 9 How. 309, and cases cited; 
McComas v. Ins. Co., 56 Mo. 573; May on Ins., 
secs. 468, 469; Franklin F. Ins. Co. v. Coates, 14 
Md. 285. 

It must be conceded that the formal proofs of 
loss offered in evidence by plaintiff, were only ev- 
idence of the fact that they were furnished to de- 
fendant and no more. Newmark v. Ins. Co., 30 
Mo. 160. But there was other evidence in the 
cause, showing the extent of the plaintiff's loss. 

A caudal point, not presented in the oral argu- 
ment, nor in defendaut’s printed brief, is found 
appended thereto, to the effect that this appeal 
should be dismissed, because the record is not 
properly certified. It is too late after both par- 
ties have treated the transcript as a record, after 
errors have been assigned and joined thereon, to 
raise this point now. 

We reverse the judgment and remand the cause. 
Norton and Ray, JJ., concur; HovuGH and 
Henry, JJ., dissent. 








ABSTRACTS OF RECENT DECTSIONS. 





SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


PATENT TO PUBLIC LANDS—MEXICAN GRANTS 
—SURVEY AND PUBLICATION — CONSTRUCTIVE 
NOTIcE.—This was an action to recover possession 
of lands held by the defendants under a grant from 
the Mexican Government, of date March 21, 1840, 
and a decree of the District Court of the United 
States for California confirming that claim May 
12, 1857, and a patent of the United States dated 
March 1, 1870. The title of the plaintiffs, which 
was very similar, was derived from a grant of the 
Mexican Government of December 29, 1844, con- 
firmed by the distric{ court May 2, 1854, on which 
a pateht was issued October 2, 1873. If this were 
all, it would seem that the defendant, being in 
possession, and having the older patent from the 
United 8tates and the older grant from the Mexi- 
can Government, had the best title, and that the 
judgment of the circuit court in their favor should 
be affirmed. To this view the plainifffs assign 
several objections as errors. 1. That the survey 
upon which plaintiffs’ patent was issued was ap- 
proved by the surveyor-general January 29, 1861, 
and the publication of it under the act of June 
14, 1860, was duly made in February and March, 
1861. Under the act of June 14, 1860, the sur- 
veyor-general was required, whenever a survey 
of a confirmed Mexican grant had been approved 
by him, to make a publication of the survey for a 
prescribed time, which should be constructive no- 
tice to the world of what it included, and that the 
plat should have the same effect and validity as ifa 





patent had been issued. Plaintiffs argued that as 
a patent is conclusive upon everybody, so this ° 





survey was conclusive upon defendants. But a 
patent is only conclusive upon the world where 
the government has had undisputed title to the 
land, but it has no such effect as to lands claimed 
under Mexican grants which had come into the 
political control of our government by the treaty 
with Mexico. Withreference to such lands a pat- 
ent is in the nature of a quit-claim. Beard v. 
Federy, 3 Wal. 478; Bissell v. Henshaw, 18 Wal. 
268; Miller v. Dale, 92 U.S. 478. 2. It is urged 
that a patent was issued in 1866, on a survey of 
the Guadalupe tract, which did not include the 
land in controversy; that this action terminated 
the authority of the land-office in the matter, and 
that the subsequent survey and patent of 1870, 
which do include the land, are therefore void. No 
such effect can be given to it. The government 
is in the position of a grantor who, having failed 
to convey what he was bound to convey, makes 
another deed to correct the error. The deeds are 
not in conflict. The error is not well assigned. 
The decree of the Circuit Court is affirmed. In 
error to the Circuit Court of the United States for 
the District of California. Opinion by Mr. Jus- 
tice MILLER.—Adam v. Norris. , 
MUNICIPAL Bonps—IssvuE.—This case is simi- 
lar to that of the Township of Harter v. Kernoch- 
an. The chief difference between that case and 
the present one is, that in the former the recorded 
proceedings of the township distinctly showed 
that the bonds were voted at a special town meet- 
ing, duly called and held to consider the question 
of their issue; while in this case, the records of 
the township contain no evidence of a township 
meeting at which the qualified voters assented to 
the issue of bonds in payment of the donation 
voted on the 10th of November, 1868, except a 
certificate of Wm. Book, claiming to be deputy 
clerk of Big Mound town. In that certificate he 
states that ‘-at an election held at the Yates school 
house, on the 28th day of August, the major- 
ity of the voters present voted in favor of giving 
bonds to the Southeastern Railway Company for 
the bonus. This August 28th, 1869.’" Several 
witnesses testify that an election was held. But 
the correctness of the decree and the validity of 
the bonds in the hands of a bona jfide purchaser, 
do not depend upon proof, in this suit, that such 
an election was, in fact, duly called and held, at 
which the qualified voters assented to an issue of 
bonds in payment of the donation previously 
voted. The statute to which we have referred 
conferred, as we have shown in Harter Township 
v. Kernochan (12 Cent. L. J. 477), ample author- 
ity upon the township to issue bonds in payment 
of the donation voted, the qualified electors as- 
senting thereto at a regnlar or special town meet- 
ing. The bonds recite that they were issued in 
pursuance of the authority conferred by those 
statutes. Such recitals import a compliance with 
the statute, and the township, according to the 
uniform deci-ions of this court, is estopped to as- 
sert, as against a bona fide holder for value, that 
such recitals are untrue. Buchanan y. City of 
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Litchfield, (12 Cent. L. J. 43), and authorities 
there cited, decided at the present term. Decree 
affirmed. Appeal from the Circuit Court of the 
United States for the Southern District of Illinois. 
Opinion by Mr. Justice HARLAN.—Bonham v. 
Needles. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


April, 1881. 


DURESS—PARENT AND CHILD—PROSECUTION 
OF CHILD.—The defendant seeks to avoid a mort- 
gage and note given in settlement of a prior ac- 
tion against him on certain notes, which he 
claimed he had never executed, and that they 
were forgeries by his son, on the ground that he 
was induced to sign the mortgage and note by 
threats of the prosecution and imprisonment of 
his son. After instructing the jury as to what 
would constitute duress, the court ruled, in sub- 
stance, that the defendant could avoid the mort- 
gage by proof of duress to his son. To this rul- 
ing plaintiff excepted. At commen law, as a 
general rule, the defense of duress per minas must 
be sustained by proof of threats which create a 
reasonable fear of loss of life, or of great bodily 
harm, or of imprisonment of the person to whom 
the threats are made, and one man can not avoid 
his obligation by reason of duress to another. 
There is a well settled exception to this rule in 
the case of husband and wife, all the authorities 
agreeing that each may avoid a contract if it was 
made to relieve the other from duress. Shep. 
Touch. 61; Met. Con., 28, and note; Robinson v. 
Gould, 11 Cush. 55, and cases cited. The ques- 
tion whether this exception extends to the rela- 
tion of parent and child does not appear to have 
been expressly adjudicated. But we find many 
dicta of judges and statements of authors entitled 
to great respect, which show that, from the earli- 
est times, it has been considered as the settled law 
that the relation of parent and child was within 
the exception. See Bayley v. Clare,2 Brownl. 
275; 1 Rol. Ab. 687, pl. 2-6; Bac. Max. reg. 18; 
Bac. Ab. Duress B.; 5 Dane Ab. 166, 375; Mc- 
Clintock v. Cummings, 3 McLean, 158-159. The 
ruling of the Superior Court was correct. Ex- 
ceptions overruled. Opinion by Morton, J.— 
Harris v. Carmody. 


GiFrT—DEPOSIT IN SAVINGS BANK IN TRUST.— 
Action for money had and received. At the trial 
in the Superior Court, plaintiff’s evidence tended 
to show that she was servant and housekeeper for 
the defendant for two or three years; that, on 
February 19, 1877, he made her an_ uncondi- 
tional gift of $500 in money, delivering it to her, 
and she accepted it; that he afterwards took it to 
a savings bank to deposit for her, and brought 
back a savings bank book, by which it appeared 
that he had deposited in the bank the sum of 
$500 in the name of “Orrin Hall, in trust for An- 





nie M. Delaney,’’ and handed her the book, which 
she took and kept in her possession; that, when 
the defendant handed her the book, she asked 
him why the money was deposited in trust instead 
of in her name, and he said he did it because the 
treasurer of the bank said it was the best way, and 
that it would make no difference; and that she 
was unfamiliar with that kind of business. The 
defendant testified that he never gave the plaintiff 
the money in question, but that he made the de- 
posit in the form shown by the book with a view 
to keep the control of the deposit, and to hold it 
as long as he lived; that he told the clerk at the 
bank at the time that he desired, if the plaintiff 
continued to live with and take care of him as 
long as he lived, that after his death the deposit 
should be hers; and that he afterward told the 
plaintiff the same thing. The bank clerk corrob- 
orated the defendant’s evidence as to the state- 
ment made to him at the time of the deposit. 
The defendant further testified that he never de- 
livered the book to the plaintiff, but that, having 
access to his books and papers, she took it and 
carried it away when she left his service in May, 
1877. It appeared that the plaintiff, soon after 
she left the defendant’s service, notified the bank 
that she claimed the money as her own, and for- 
bid the bank paying the money to him or to any 
one but herself; and that,in August following, 
the defendant obtained the money from the bank 
under a claim of right to draw it as his own prop- 
erty, and gave the bank a bond of indemnity 
against the claims of other parties. The defend- 
ant asked the judge to rule as follows: “If the 
plaintiff took and received the bank book in the 
form in which it appears, and kept it without ob- 
jection, that would be evidence which would war- 
rant the jury in finding a ratification of the de- 
fendant’s act in making the deposit. If the jury 
believe that the plaintiff took and kept possession 
of the book, and ratified the defendant's act of 
deposit, and notified the savings bank not to pay 
the money to the defendant, with a view to pre- 
vent its coming to his hands, and to terminate 
his right to receive it for her, and the defendant 
afterward obtained ir under a claim of right, solely 
in his own behalf, she can not maintain this ac- 
tion.”’ The judge declined so to rule; and in- 
structed the jury that if the plaintiff proved that 
the defendant made her an absolute unconditional 
gift of the money completed by delivery before 
the deposit, she could recover in this action, un- 

less they believed that she knew that the defend- 
ant had deposited the money in the bank to be 
kept in his control and ownership during his life, 
and that she consented to and ratified such a 
deposit. The jury returned a verdict fer the 
plaintiff; and the defendant alleged exceptions. 
Held, that the instruction requested by the de- 
fendant related only to some portions of the case, 
and to the use which the jury would be authorize't 
to make of certain portions of the evidence. The 
judge, instead of giving the instruction requested, 
gave instructions which actually defined the 




























































THE CENTRAL LAW JOURNAL. 








plaintiff’s rights, and we think those instructions 
accurately defined those rights. Exceptions over- 
ruled. Opinion by LorpD, J.—Delaney v. Hall. 


CONTRACT—IMPLIED PROMISE AGAINST Ex- 
PRESS DECLARATION.—At the trial in the Supe- 
rior Court, it was in evidence that the plaintiff 
had exchanged the horse in question with the de- 
fendant for a wagon; that a controversy arose 
between them as to the character of the transac- 
tion and its effect upon the title of eachin the 
property exchanged; that the defendant returned 
the horse to the rplaintiff’s stable and demanded of 
him the wagon; that the plaintiff refused to de- 
liver the wagon, and that the defendant thereupon 
left the horse on the plaintiff's premises, and 
brought an action against the plaintiff for a con- 
version of the wagon; that both parties disclaimed 
ownership of the horse; that the plaintiff told 
the defendant that if he left the horse upon his 
premises, he must do so upon his own responsi- 
bility and expense; that the defendant said he 
would have nothing to do with the horse, and 
would not be responsible for it. Verdict for the 
defendant. Held, that the case could not be dis- 
tinguished in principle from Whitney v. Sullivan, 
7 Mass. 107, in which it was said, ‘‘As the law will 
not generally imply a promise where there is an 
express promise, so the law will not imply a 
promise of any person against his own express 
declaration, because such declaration is repug- 
nant to any implication of a promise.’’ There 
may be cases where the law will imply a promise 
to pay by a party who protests he will not pay, 
but those are cases in which the law implies a le- 
gal duty. Judgment on the verdict. Opinion by 
Lorp, J.—Earle v. Coburn. 








QUZRIES AND ANSWERS. 





1*,* The attention of subscribers is directed to this depart 
ment,as a means of mutual benefit. Answers to quertes will 
be thankfully received, and due credit given whenever request - 
ed. Tosave trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anony 
ommunications are not requested.) 





QUERIES. 


32. A undertakes to sell B’s horse to C, for 
which A is to receive a commission from B, fur- 
nishes a blank form of contract note which is exe- 
euted by C, and delivered to A, C taking the horse. 
The aote is as follows: ‘*#100. One year from date 
I promise to pay B,or order, one bundred dollars, for 
value received in one certain horse, the title, owner- 
ship and right to the possession of which, it is hereby 
agreed, shall be and remain in B, until this note is 
paid in full; and B sball bave the right to take pos- 
sexsion of said horse at any time he may deem himself 
insecure, even before the maturity of this note,’’ A, 
in consideration that he shall receive 10 per cent, of 
the mouey when collected, indorses said note as fol- 
lows:**For value received,I hereby guarantee the pay- 
meut of the within note at maturity, and the collection 








of the same at any time thereafter, provided the 
owner thereof shall have instituted suit agsinst the 
maker—if to be found—within fifteen months from 
maturity, and waive protest, demand and notice of 
non-payment.’’ After suit against C, brought with- 
in the fifteem months, and failure to collect, can B 
maintain an action against A upon said guaranty, or, 
will the plea of no consideration to C avail A? 
P. 

33. In Georgia, land sold at sheriff’s sale, can be re- 
claimed by original owner within one year, by paying 
the purchaser the amount paid by said purchaser for 
said land, with ten per cent. premium thereon, from 
the date of the purchase to the time of payment. Who 
must pay for the titles drawn? The party redeeming 
his land refuses to do so under the statute. The party 
who purchased from the sheriff says he ought not to 
lose the fee he paid his attorney to examine and draw 
the title, and that the party redeeming the land should 
pay. It is a question among the clients, as the attor- 
ney holds his fee. As amatter of right, who should 
pay for titles drawn? R. D. W., Jr. 

Savannah, Ga. 





34. Where a wife signs a warranty deed with her 
husband to convey landsin his name, can the grantee, 
who has suffered eviction, sue both husband and 
wife in an action of covenaut under the laws of Illinois? 

Rockford, Ill. A. H. F. 





QUERIES ANSWERED. 

Query 26. [13 Cent. L. J. 179.] L, a widower and 
not the head of a family, but with children liv- 
ing, homesteaded a piece of land in Kansas, un- 
der the United States homestead law. After per- 
forming all the conditions requisite to ertitle him 
to a patent, but priorto his procuring it, he mar- 
ried and died. The widow has no children and is not 
the head of a family; she made the final proof and re- 
ceived the patent as the widow of the deceased. Who 
is the owner of this land under the United States 
homestead law, and to whom did it descend at the 
death of L? SUBSCRIBER. 

Newton, Kan. 

Answer No.1. L has only an inchoate interest in 
the land. The fee remained inthe government, and 
when the patent issued, the legal title vested in the 
widow as patentee. Meader vy. Norton, 11 Wall. 442. 
Congress had the sole power to prescribe the terms 
on which the government’s title should pass, the ef- 
fect of the same, and to designate the person to whom 
the transfer should ke made. Cunningham y. Ashley, 
12 Ark. 296; Bagdell v. Broderiss, 18 Pet. 436; Gib- 
son Vv. Chouteau, 13 Wall. 92; and having preferred 
the widow to the children, she was, in the language 
of the act, ‘‘entitled to a patent, as in other cases 
provided by law.’’ U.S. Rev, Stat., § 2291. 

Camden, Ark. . ites. 

Answer No. 2. The following, sec. 18, p. 188, 
Copp’s Public Land Laws, covers the case: ‘‘Where 
a homestead settler dies before the cousummation of 
the claim, the widow * * * may continue the set- 
tlement and cultivation, and obtain title upon the 
requisite proof at the proper time, If the widow 
proves up, the title passes to her; ifshe dies before 
proving up, and the heirs make the proof, the title 
will vestinthem,.’’ See also case of John Dillon, No, 
294, page 245, Id, 


Le Sueur, Minn, O. J. PARKER, 


Query 28, [18 Cent. L. J, 199,] Is written eon- 
tract of servant agreeing to and releasing master from 
all claims for damages for injuries received by serv- 
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ants from negligence of co-servants or master, en- 
tered into on entering master’s service,a valid defense 
to suit by servant for such injuries? 

Indianapolis. JUNIUS. 

Answer. Under the decisions of the Supreme Court 
of Georgia such a contract would be a valid defense. 
Galloway v. Western R. Co., 57 Ga. 512; Western 
R. Co. v. Bishop, 50 Ga. 465; Western K. Co. v. 
Strong, 52 Ga. 461; Contra, see Memphis, ete. R. Vo. 
v. Jones, 2 Head (Tenn.), 517; Jacobus y. St. Paul, 
etc. R. Co., 1 Cent. L. J. 875. Judge Thompson, in 
his work on Negligence, speaking of the decisions of 
the Supreme Court of Georgia on this subject (vol. 2, 
1025), says: ‘‘In the opinion of the writer these de- 
cisions do not do credit to the jurisprudence of that 
State. They ignore the unequal station of the laborer 
and hisemployer. They depart from the analogy of 
the rule of law which denies to carriers the right to 
enter into ¢ontracts with those whom they serve, stip- 
ulating against liability for their own gross negli- 
gence, and in so doing they place the lif: of a man 
upon a lower footing than the proprietary interest 
which a man may have ina chattel.’’ In Memphis, 
etc. R. Co. v. Jones, 2 Head (Tenn.), 517, the court 
said: ‘‘It is true the language of the instrument is 
very strong, but it must receive a reasonable and sen- 
sible construction. * * * * The stipulation is not 
available for the defendant against its own wilful 
wrong or culpable negligence.’’ Foran able discus- 
sion of this subject see the remarks of the editor of 
the CENTRAL Law JOURNAL (1 Cent. L. J., 485), in 
which he says: “The idea that the State will permit 
one of its citizens, for an increase of Wages, to con- 
tract away his life or personal safety by a stipulation 
with another citizen, which, in effect, says, ‘If you 
injure me or kill me through your negligence, neither 
I, in the one case, nor my personal representative in 
the other, will hold you responsible’—is monstrous.” 

Mobile, Ala. B. B. BOONE. 





Query 20. [18 Cent. L. J. 137.] Sec. 700, Code of 
Civil Procedure of California, reads: *‘ Upon a 
sale of real property the purchaser is substituted 
to and acquires all the right, title and interest 
and claim of the judgment-debtor therete,’’ etc. 
**Sec. 701. Property sold subject to redemption, 
as provided in the last section, or any part sold sepa- 
rately, may be redeemed in the manner hereinafter 
provided Ly the following persons or their successors 
in interest. Sub. 1. The judgment-debtor or his 
successor in interest in the whole or any part of the 
property. Sub. 2. A creditor having a lien by judg- 
ment or mortgage on the property sold, or on some 
share or part thereof subsequent to that on which the 
property was sold. The persons mentioned in the 
second subdivision of this section are, inthis ebapter. 
termed redemptioners.’’ A mortgaged certain lands to 
B to secure a loan of $2,000. Subsequently A exe- 
cuted a second mortgage on the same premises to B, to 
secure a further loan of $1,000. Covenant broken in 
both instances. B commenced suit to foreclose both 
mortgages, but recovered judgment on second mort- 
gage, sold the property under deeree of foreclosure 
and sale and execution by provisions of sec. 700. supra. 
B became the purchaser at the sale for the full 
amount of the debt due on the second mortgage and 
expenses, A, prior to the expiration of the time for 
redeeming the property, assigned the equity of re- 
demption to C, who immediately redeemed the prem- 
ises sold, and got the sheriff’s deed at the expiration 
of the six months for redeeming. Query: What 


remedy has B on his first mortgage—has he not sold 
himself out, leaving no title in the mortgagor to be‘ 
foreclosed under the first mortgage’ Under Califor- 





nia decisions it is held that the legal title remains in 
the mortgagor; that a mortgage does not convey the 
legal title for any purpose either before or after con- 
dition broken, and is a mere security for the payment 
ef money, and passes no estate in land. 16 Cal. 461; 
1 7Cal. 589; 21 Cal. 609; 39 (al. 247. Itis not a con- 


veyance. 23 Cal. 16. No title passes by mortgage. 
36 Cal. 28; 40 Cal. 221. 
Los Angeles. R. 


Answer. B is both the senior and junior mortgagee. 
He forecloses the junior mortgage. This action does 
not affect the rights of the senior msrtgagee. The 
purchaser at the execution sale bought subject to 
these rights. The mortgagor sold his equity of re- 
demption subject to these same rights. I can not see 
that the first mortgage is affected by a foreclosure of 
the second. The fact that the senior and junior 
mortgagee are one person can not change this rule. 
The query is obscurely put. What became of the suit 
on the first mortgage? H. 

San Francisco. 








RECENT LEGAL LITERATURE. 





INDEX TO MINNESOTA REPORTS.—A Digested In- 
dex to Minnesota Reports, Volume 1 to 26 in- 
clusive. By Marshall D. Ewell, LL.D., and 
Adelbert Hamilton, of the Chicago Bar. Chi- 
cago, 1881: Callaghan & Co.j 

JACOBS’ REFERENCE DiGest.—A Reference Di- 
gest of the Michigan Reports, including Forty- 
two Volumes of the Regular Series; also the 
Chancery Reports of Harrington and Walker, 
and Douglass’ Michigan Reports. By Albert 
P. Jacobs. Chicago, 1881: Callaghan & Co. 
These two little works belong to that class of 

indexes to reports which have become so popular 

in many of the States as,in a measure,to supersede 
the old legitimate digests. The system has the 
merit of brevity and faeility in rapid use. Both 
of these works are among the best that we have 
seen, their chief excellence and superiority to 
some others being due to the careful arrangement 
of matter under sub-heads and sub-divisions of 
topics, thus preventing the reader from being 
compelled to go through several pages of undi- 
gested references to find the mafter he is seeking. 

Altogether, both works are creditable to their 

eompilers, and will be found useful by the bar of 

their respective States. Mechanically, their ex- 
ecution is excellent 


> —______- 


MISSOURI PRACTICE.—Missouri Annotated Prac- 
tice Act, with the Statutes or Ejectment, In- 
junction and Replevin, also Annotated. And 
an Introductory Chapter on Appeals and Writs 
of Error. By Amos B. Casselman. Chicago, 
1881: Callaghan & Co. 

The notes to this edition of the Missouri Prac- 
tice Act, which constitute, of course, its chief el- 
ement of value, are quite copious, and seem to be 
very judiciously made. They embody citations 
of something like f 500 cases, all of which, as far 
as we could observe, are taken from the Missouri 





reports. ‘The introductory chapter on ‘Appeals 
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and Writs of Error,” though its pertinence in a 
work of this character, which makes no pretension 
to being a treatise, is not precisely apparent, is 
carefully written, and will, we think, be found 
useful to many of the younger bar. The chief 
fault of the book we take to be the fact that the 
chapters of the Revised Statutes upon the subject 
of *‘Attachment”’ and ‘“‘Garnishment”’ are omitted 
from it. These titles in our statutes are certainly 
more cognate to the subject of Practice, than are 
either the heads ‘‘Ejectment” or “Injunction,” 
both of which are included. This, however, is a 
matter about which there is room for a diversity 
of opinion. 

The mechanical execution of the work, with 
the exception of the proof reading, is excellent, 
and is very creditable to the publishers. 


* 
+ 





BRADWELL’s Reports. Reports of Decisions 
of the Appellate Courts of the State of Illinois. 
By James B. Bradwell. Volume 8, containin 
all the remaining opinions of the First an 
Fourth Districts, up to the first day of August, 
1881; all of the remaining opinions of the Sec- 
ond District, up to the first day of July, 1881; 
and all the remaining opinions of the Third 
District up to the twertieth day of June, 1881. 
Chicago, 1881: Chicago Legal News Co. 


This volume is in every way up to the standard 
of its predecessors, which have been heretofore 
mentioned by us. One matter connected with it, 
however, worthy{ of special attention, is the 
promptness with which the publication of the 
volume follows upon the heels of the delivery of 
the opinions, a circumstance creditable to the re- 
porter, and in every way characteristic of the 
house which published it. This isan example 
which, in the interests of the profession, other 
reporters and publishers might take to heart and 
imitate. 
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Mrs. Bradwell’s well-known enterprise and en- 
ergy is exemplified in the publication of this vol- 
ume, which made its appearance in the extremely 
short space of a week after the adjournment of 
the Assemby by which the laws which it contains 
were enacted. The volume is printed in the style 
and arrangement of Hurd’s Revisions of 1874, 
1877 and 1880, and is uniform with them. The 
paper and typography are excellent, and alto- 
gether are a pleasing contrast to the wretched ex- 
ecution which customarily disgraces the Session 
Acts of a State. ‘6 











NOTES. 





—A subscriber and valued correspondent 
writes: Iam willing to be qualified that the fol- 
lowing was actually given to me, by a darky 
client, as a basis upon which tu begin proceedings 
for divorce. The suit was instituted by me, for 
“George,” about two years after the date men- 
tioned; and, within a half hour after the decree 
was rendered, my client had license, in his pocket, 
to marry another “dusky damsel :”’ 

George Porcher & Margaret Curry—Margaret 
Curry came to me for a divorce 25th Sept. last 
feeling my desire to give it to her she says she 
swares she will give me up, and I sware solemnly 
that I give her up freely Oct 17th 1878 

his 
* George } Porcher 
mark 
her 
Margaret } Curry 
mark 


——Soon after Mr. Curran had been called to 
the bar, he was before Judge Robinson, who was 
the author, says Lord Brougham, of many stupid, 
slavish and scurrilous political pamphlets; and, 
by his demerits, raised to the eminence which he 
thus disgraced. On some statement of Judge 
Robinson’s, the young counsel observed, that ‘he 
had never met the law, as laid down by his Lord- 
ship, in any book in his library.” ‘That may be, 
sir,” said the judge; ‘*but I suspect that your li- 
brary is very small.”” Mr. Curran replied: ‘I 
find it more instructive, my Lord, to study good 
works than to compose bad ones. My books may 
be few; but the title pages give me the writers’ 
names, and my shelf is not disgraced by any such 
rank absurdities, that their very authors are 
ashamed to own them.” ‘Sir,’ said the judge, 
‘you are forgetting the respect which you owe to 
the dignity of the judicial character.’’ ‘Dig- 
nity!’ exclaimed Mr. Curran; ‘‘My Lord, upon 
that point I shall cite you a case from a book of 
some authority, with which you are, perhaps, not 
unae¢quainted.’’ He then briefly recited the story of 
Strap in ‘Roderick Random,’’who,having stripped 
off his coat to fight, entrusted it to a bystander. 
When the battle was over and he was well beat- 
en, he turned to resume it, but the man had 
earried it off. Mr. Curran thus applied the tale: 
**So, my lord, when the person intrusted with the 
dignity of the judgment seat lays it aside fora 
moment to enter into a disgraceful personal con- 
test, it is in vain, when he has been worsted in the 
encounter, that he seeks to resume it; itis in vain 
that he tries to shelter himself behind an author- 
ity which he has abandoned.” “If you say 
another word, I’ll commit you,”’ replied the angry 
judge; to which Mr. C. retorted: “If your lord- 
ship shall do so, we shall both of us have the con- 
‘solation of reflecting that I am not the worst 
thing your lordship has committed,” 








